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WSR 21-04-082 
RULES OF COURT 
STATE SUPREME COURT 
[January 21, 2021] 


IN THE MATTER OF THE PROPOSED AMENDED 
AMENDMENTS TO RAP 4.2, RAP 4.3, ORDER AS TO 
RAP 10.4, RAP 10.7, RAP 10.8, RAP EFFECTIVE DATE 


) 
) 
) 
10.10(b), RAP 12.4, RAP 13.4, RAP ) NO. 25700-A-1323 
13.5(c), RAP 13.7(e), RAP 16.7(c), RAP ) 

16.10(d), RAP 16.16(e), RAP 16.17, RAP.) 
16.21(c), RAP 16.22, RAP 17.4(g), RAP) 
18.13A(h), RAP 18.14(c), NEW RAP ) 
18.17, RAP FORMS 3, 4, 6, 9, 17, 18,20, ) 
23 ) 


The Washington State Supreme Court Word Count 
Workgroup, having recommended the adoption of the pro- 
posed amendments to RAP 4.2, RAP 4.3, RAP 10.4, RAP 
10.7, RAP 10.8, RAP 10.10(b), RAP 12.4, RAP 13.4, RAP 
13.5(c), RAP 13.7(e), RAP 16.7(c), RAP 16.10(d), RAP 
16.16(e), RAP 16.17, RAP 16.21(c), RAP 16.22, RAP 
17.4(g), RAP 18.13A(h), RAP 18.14(c), new RAP 18.17, 
RAP Forms 3, 4, 6, 9, 17, 18, 20, 23, and the Court having 
considered the proposed amendments, and having deter- 
mined that the proposed amendments will aid in the prompt 
and orderly administration of justice; 

Now, therefore, it is hereby 

ORDERED: 

(a) That the proposed amendments as shown below are 
adopted. 

(b) That pursuant to the emergency provisions of GR 
9(j)(1), the proposed amendments will be published in the 
Washington Reports and will become effective on September 
1, 2021. 

DATED at Olympia, Washington this 21st day of January, 
2020. 


Stephens, C.J. 


Johnson, J. Gordon McCloud, J. 
Madsen, J. Yu, J. 

Owens, J. Montoya-Lewis, J. 
Gonzalez, J. Whitener, J. 


RAP 4.2 DIRECT REVIEW OF SUPERIOR COURT DECISION BY 
SUPREME COURT 


(a) - (b) [Unchanged.] 

(c) Form of Statement of Grounds for Direct Review. 
The statement should be captioned "Statement of Grounds for 
Direct Review," contain the title of the case as provided in 
rule 3.4, conform to the formatting requirements of RAP 
18.17 rate 404fa), and contain under appropriate headings 
and in the order here indicated: 

(1) - (2) [Unchanged.] 

(3) Grounds for Direct Review. The grounds upon which 
the party contends direct review should be granted. 

The statement of grounds for direct review should not 
exceed pases exchisive of 
comply with the length limitations of RAP 18.17. 
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(d) Answer to Statement of Grounds for Direct 
Review. A respondent may file an answer to the statement of 
grounds for direct review. In an appeal, the answer should be 
filed within 14 days after service of the statement on respon- 
dent. In a discretionary review, the answer should be filed 
with any response to the motion for discretionary review. The 
answer should comply with the formatting requirements and 


length limitations of RAP 18. Li. conform tothe formatting 


45-pages; peers of pee dt cae ae 
(e) [Unchanged. ] 


RULE 4.3 DIRECT REVIEW OF DECISIONS OF COURTS OF LIM- 
ITED JURISDICTION 


(a) - (b) [Unchanged.] 

(c) Form of Statement of Grounds for Direct Review. 
The statement should be captioned "Statement of Grounds for 
Direct Review," contain the title of the case as provided in 
tule 3.4, conform to the formatting requirements of rule 
40-42} RAP 18.17 and contain under appropriate headings 
and in the order here indicated: 

(1) - 3) [Unchanged. ] 

(4) Appendix. A copy of the trial court's written state- 
ment under Rule 4.3 (a)(2). 

The statement of grounds for direct review should com- 
ply with the length limitations of RAP 18.17. net-exeeed5 


(d) Answer to Statement of Grounds for Direct 
Review. A respondent may file an answer to the statement of 
grounds for direct review. The answer should be filed within 
14 days after service of the statement on respondent. The 
answer should comply with the formatting requirements and 


length limitations of RAP 18.17. eenferm+tethe formatting 


(e) [Unchanged.] 
RAP 10.4 PREPARATION AND FILING OF BRIEF BY PARTY 


(a) Fypinc-or—Printine Format of Brief. Briefs shall 


comply with the formatting requirements of RAP 18.17. een- 
; ae ea : 

() An original and onetegible_clean_and reproducible 
pai orie een he ae eid we San ar ean 


be ee a SE 


side-and-onthe tep-and bettom ef each page—Fhe brief shalt 
not centain- any_tabs_celered-sheets-_of paperor binding and 
should net be stapled. 


2)-Fhetext ef any_brief typed_or_printed must appear 
double-spaced_andin_print-ast2_point-ortarger type inthe 
-Times New Reman, Cou- 

Fier, CG Times, Arial or in-typewriter fonts, picaorelite-The 


S ears Except for 
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(b) Length of Brief. Briefs shall comply with the length 


limitations of RAP 18.17. A-briefefappelant petitioner_or 
respondent should not exceed 50 pages. Appellant's reply 
brief should net exceed 25 _pages_An amicus-curae brief or 
answertherete, should net exceed 20 pages + eress- 


A A E 
Siia Horer ced -o pices For ike pupone or GAErmiAmE 


soner and dahle oi author erare noi nekided A 


pelingreasonsthecourtmay grant aimetion tofle-_an-over 
lensth-brief 

(c) - (h) [Unchanged.] 
RAP 10.7 SUBMISSION OF IMPROPER BRIEF 


If a party submits a brief that fails to comply with the 
requirements of Title 10 efthese-+ules and RAP 18.17, the 
appellate court, on its own initiative or on the motion of a 
party, may (1) order the brief returned for correction or 
replacement within a specified time, (2) order the brief 
stricken from the files with leave to file a new brief within a 
specified time, or (3) accept the brief. The appellate court will 
ordinarily impose sanctions on a party or counsel for a party 
who files a brief that fails to comply with these rules. 


RAP 10.8 ADDITIONAL AUTHORITIES 


A party or amicus curiae may file a statement of addi- 
tional authorities. The statement should not contain argu- 
ment, but should identify the issue for which each authority is 
offered. The statement must be served and filed prior to the 
filing of the decision on the merits or, if there is a motion for 
reconsideration, prior to the filing of the decision on the 
motion. The statement should comply with the formatting 
requirements of RAP 18.17. 


RAP 10.10 STATEMENT OF ADDITIONAL GROUNDS FOR 
REVIEW 


(a) [Unchanged.] 

(b) Length and Legibility. The statement—which-shaH 
betimited to-ne-morethan50-pages, may be submitted in 
handwriting so long as it is legible and can be reproduced by 
the clerk. The statement should comply with the formatting 
requirements and length limitations of RAP 18.17. 


(c) - (£) [Unchanged.] 


RAP 12.4 MOTIONS FOR RECONSIDERATION OF DECISION 
TERMINATING REVIEW 


(a) Generally. A party may file a motion for reconsider- 
ation only ofa decision by the judges (1) terminating review, 
or (2) granting or denying a personal restraint petition on the 
merits. The motion should be in the form and be served and 
filed as provided in rules 17.3(a), 17.4(a) and (g), and 18.5, 
and 18.17, except as otherwise provided in this rule. A party 
may not file a motion for reconsideration of an order refusing 
to modify a ruling by the commissioner or clerk, nor may a 
party file a motion for reconsideration of a Supreme Court 
order denying a petition for review. 


(b) - (d) [Unchanged.] 
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(e) Length. The motion, answer, or reply should net 
comply with the length limitations 


(£ - (h) (Unchanged. ] 

(i) Amicus Curiae Memoranda. When a motion for 
reconsideration has been filed, the appellate court may grant 
permission to file an amicus curiae memorandum for the pur- 
pose of addressing the court regarding the soundness of legal 
principles announced in the course of the opinion. Absent a 
showing of particular justification, an amicus curiae memo- 
randum should be received by the court and counsel of record 
for the parties and any other amicus curiae not later than 5 
days after the motion for reconsideration has been filed. 
Rules 10.4 and 10.6 should govern generally disposition of a 
motion to file an amicus curiae memorandum, except that no 
answer to an amicus curiae memorandum should be filed 
unless requested by the court. An amicus curiae memoran- 


dum or answer should netexeeed+0-pages comply with the 
length limitations in RAP 18.17. 


RAP 13.4 DISCRETIONARY REVIEW OF DECISION TERMINAT- 
ING REVIEW 


(a) - (d) [Unchanged. ] 

(e) Form of Petition, Answer, and Reply. The petition, 
answer, and reply should comply with the requirements as to 
form for a brief as provided in rules 10.3, and 10.4, and 18.17, 
except as otherwise provided in this rule. 


(f) Length. The petition for review, answer, or reply 
should comply with the length limitations of RAP 18. 17. not 


(g) [Unchanged.] 

(h) Amicus Curiae Memoranda. The Supreme Court 
may grant permission to file an amicus curiae memorandum 
in support of or opposition to a pending petition for review. 
Absent a showing of particular justification, an amicus curiae 
memorandum should be received by the court and counsel of 
record for the parties and other amicus curiae not later than 
60 days from the date the petition for review is filed. Rules 
10.4 and 10.6 should govern generally disposition of a 
motion to file an amicus curiae memorandum. An amicus 
curiae memorandum or answer thereto should not-exeeedH0 
pages comply with the length limitations of RAP 18.17. 

(i) [Unchanged.] 


RAP 13.5 DISCRETIONARY REVIEW OF INTERLOCUTORY 
DECISION 


(a) - (b) [Unchanged. ] 

(c) Motion Procedure. The procedure for and the form 
of the motion for discretionary review is as provided in Title 
17. A motion for discretionary review under this rule, and any 
response, should comply with the formatting requirements 
and fvength | limitations of RAP 18. 17. _hot-exeeed 20 pages 


(d) [Unchanged. ] 
RAP 13.7 PROCEEDINGS AFTER ACCEPTANCE OF REVIEW 


(a) - (d) [Unchanged. ] 
(e) Supplemental Briefs, Special Requirements. 
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(1) Form. Except as to length, a supplemental brief 
should conform to rules 10.3, aad 10.4, and 18.17 and should 
be captioned "supplemental brief of (petitioner/respondent-- 
name of party)." 

(2) Length. A supplemental brief should comply with the 
length limitations i in RAP 18. 17. notexceed 20 double spaced 


ie ene dee ee a ee 


competing reasons_the courtinay grant aimetion tele an 
evertength brief 


(3) Filing and Service. A supplemental brief should be 
filed in the Supreme Court and served in accordance with rule 
10.2(h). 

References [Unchanged. ] 

RAP 16.7 PERSONAL RESTRAINT PETITION—FORM OF PETI- 
TION 

(a) - (b) [Unchanged.] 

(c) Length of Petition. The petition should net-exeeed 
50-pages: comply with the length limitations of RAP 18.17. 

References [Unchanged. | 


RAP 16.10 PERSONAL RESTRAINT PETITION—BRIEFS 


(a) - (c) [Unchanged.] 

(d) Content, Format, and Length and Style of Briefs. 
The content, format, and length and-style of briefs is gov- 
erned by rules 10.3, aad 10.4, and 18.17. 

(e) [Unchanged. ] 


RAP 16.16 QUESTION CERTIFIED BY FEDERAL COURT 


(a) - (d) [Unchanged.]. 

(e) Briefs. 

(1) [Unchanged.] 

(2) Form and Reproduction of Briefs. Briefs should be in 
the form provided by rules 10.3, and 10.4, and 18.17. Briefs 
will be reproduced by the clerk in accordance with rule 10.5. 

(f) - (g) [Unchanged. ] 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


RAP 16.17 OTHER RULES APPLICABLE 


Rules 1.1, 1.2, 18.1, 18.3 through 18.10, 18.17, and 
18.21 through 18.24 are applicable to the special proceedings 
in this title. 


RAP 16.21 CLERK'S CONFERENCE IN CAPITAL CASES 


(a) - (b) [Unchanged.] 

(c) Attendance at Clerk's Conference. The attorneys 
for each party, if the notice requires it, shall attend the clerk's 
conference on the date, time, and place specified in the clerk's 
notice. Those in attendance should be ready to seriously con- 
sider the procedural issues attendant upon the case, including, 
but not limited to, settlement of the record, the briefing 
schedule, the page length limitations for briefs, oral argu- 
ment, and other matters which may promote the prompt and 
fair disposition of the appeal. 

(d) [Unchanged. ] 


RAP 16.22 FILING OF BRIEFS IN CAPITAL CASES 
(a) - (b) [Unchanged.] 
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(c) A brief of appellant or respondent, of a brief in sup- 
port of or opposition to a personal restraint petition, shall net 
exceed 250 -pages_Aa reply brief, a pro se supplemental brief, 


or the response to a pro se supplemental brief, shall net 


exeeed 75 -pages comply with the length limitations in RAP 
18.17. 

(d) If legal arguments are included in a personal restraint 
petition or # in the response to a personal restraint petition, 
no separate brief may be filed. A petition or response that 
contains legal arguments may not exceed 300-pages the 
length limitations in RAP 18.17. The petition or response 
shall comply with RAP 10.4(a) and 18.17. 

(e) The clerk will retain but not formally file a brief, peti- 
tion, or response that exceeds these-page timits the length 
limitations of RAP 18.17, except on prior order of the court. 
Such an order will only be granted for compelling reasons. 
The clerk will not file a brief, petition, or response that vio- 
lates the format requirements of RAP 10.4(a) and 18.17, if a 
properly formatted brief would violate the pagetimits length 
limitations. The clerk shall direct the party whose document 
has been rejected for formal filing to correct the deficiencies 
within a Pen time eee 


RAP 17.4 FILING AND SERVICE OF MOTION—ANSWER TO 
MOTION 


(a) - (£) [Unchanged. ] 
(g) Length of Motion, Answer and Reply; Form of 
Papers and Number of Copies. 


(1) A motion, aad answer or reply should not exceed the 
length limitations in RAP 18.17. 20-pagesnetineliding-sup- 


bad fable of authorities Bor oan ie. reasons, ee court 
may grant a motion to file an over-length motion, answer, or 
reply. 

(2) All papers relating to motions or answers should 
comply with the formatting requirements of RAP 18.17 be 


for-briefs+nrulet0-4fa), provided 
an original only and no copy should be filed. The appellate 
court commissioner or clerk will reproduce additional copies 
that may be necessary for the appellate court and charge the 
appropriate party as provided in rule 10.5(a). 
RAP 18.13A ACCELERATED REVIEW OF JUVENILE DEPEN- 
DENCY DISPOSITION ORDERS, ORDERS TERMINATING 
PARENTAL RIGHTS, DEPENDENCY GUARDIANSHIP ORDERS, 


AND ORDERS ENTERED IN DEPENDENCY AND DEPENDENCY 
GUARDIANSHIP PROCEEDINGS 


(a) - (g) [Unchanged. ] 
(h) Briefing. Unless directed otherwise in a ruling grant- 
ing discretionary review of an interim order entered in depen- 


dency and dependency guardianship cases, parties shall file 
briefs in accordance with rules 10.3, aad 10.4, and 18.17. 


(i) - (k) [Unchanged. ] 
RAP 18.14 MOTION ON THE MERITS 


(a) - (b) [Unchanged.] 
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(c) Content, Filing, and Service; Response. A motion 
on the merits should be a separate document and should not 
be included within a party's brief on the merits. The motion 
should comply with rule 17.3(a), except that material con- 
tained in a brief may be incorporated by reference and need 
not be repeated in the motion. A motion on the merits should 
not exceed the length limitations of RAP 18.17. 25-pages; 
exchidine-attachments. The motion should be filed and 
served as provided in rule 17.4. A response may be filed and 
served as provided in rule 17.4(e) and may incorporate mate- 
rial in a brief by reference. Requests for attorney fees are gov- 
erned by rule 18.1. 

(d) - (k) [Unchanged.] 

[NEW] RAP 18.17 
WORD LIMITATIONS, PREPARATION, AND FILING OF DOCU- 


MENTS SUBMITTED TO THE COURT OF APPEALS AND SUPREME 
COURT 


(a) Formatting Requirements. All documents covered 
by these rules, such as briefs, motions, petitions, responses, 
replies, answers, objections, statements of grounds for direct 
review and answers thereto, or statements of additional 
grounds for review, should conform to the following require- 
ments: 

(1) All documents filed with the appellate court should 
be printed or typed with margins of at least 2 inches on the 
left side and 1-1/2 inches on the right side and on the top and 
bottom. Documents submitted in electronic format should be 
submitted in .pdf format and follow the electronic filing 
instructions published by the court. Documents submitted in 
hard copy should be printed on 20-pound substance, 8-1/2- 
by-11-inch, white paper. Documents should not contain tabs, 
colored sheets of paper, or binding and should not be stapled. 

(2) The text of all documents filed with the appellate 
court should be double spaced, except footnotes and block 
quotations, which may be single spaced. In a document pro- 
duced using word processing software, all text, including 
footnotes and block quotations, should appear in 14 point 
serif font equivalent to Times New Roman or sans serif font 
equivalent to Arial. A document produced using a typewriter 
should appear in 12 point font or larger. 

(b) Certificate of Compliance. All documents filed 
with the appellate court and produced using word processing 
software should contain a short statement above the signature 
line certifying the number of words contained in the docu- 
ment, exclusive of words contained in the appendices, the 
title sheet, the table of contents, the table of authorities, the 
certificate of compliance, the certificate of service, signature 
blocks, and pictorial images (e.g., photographs, maps, dia- 
grams, and exhibits). The signor may rely on the word count 
calculation of the word processing software used to prepare 
the brief. 

(c) Length Limitations. All documents filed with the 
appellate court should conform to the following length lim- 
itations unless the appellate court has granted permission to 
file an overlength document. The following length limita- 
tions are expressed as word limitations for documents pro- 
duced using word processing software and as page limita- 
tions for documents produced by typewriter or written by 
hand. The word limitations exclude words in the appendices, 
the title sheet, the table of contents, the table of authorities, 
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the certificate of compliance, the certificate of service, signa- 
ture blocks, and pictorial images (e.g., photographs, maps, 
diagrams, and exhibits). 

(1) Statements of grounds for direct review and answers 
to statements of grounds for direct review (RAP 4.2 or RAP 
4.3): 4,000 words (word processing software) or 15 pages 
(typewriter or handwritten). 

(2) Briefs of appellants, petitioners, and respondents 
(RAP 10.4): 12,000 words (word processing software) or 50 
pages (typewriter or handwritten). 

(3) Reply briefs of appellants (RAP 10.4): 6,000 words 
(word processing software) or 25 pages (typewriter or hand- 
written). 

(4) In cross appeals, briefs of appellants, briefs of 
respondents/cross appellants, and reply briefs of appel- 
lants/cross respondents (RAP 10.4): 12,000 words (word pro- 
cessing software) or 50 pages (typewriter or handwritten). 

(5) In cross-appeals, reply briefs of the cross appellants 
(RAP 10.4): 6,000 words (word processing software) or 25 
pages (typewriter or handwritten). 

(6) Amicus briefs and answers to amicus briefs (RAP 
10.4): 5,000 words (word processing software) or 20 pages 
(typewriter or handwritten). 

(7) Statements of additional grounds for review (RAP 
10.10): 12,000 words (word processing software) or 50 pages 
(typewriter or handwritten). 

(8) Motions to reconsider a decision terminating review 
and answers and replies thereto (RAP 12.4): 6,000 words 
(word processing software) or 25 pages (typewriter or hand- 
written). 

(9) Amicus curiae memoranda and answers thereto 
(RAP 12.4 or RAP 13.4): 2,500 words (word processing soft- 
ware) or 10 pages (typewriter or handwritten). 

(10) Petitions for review, answers, and replies (RAP 
13.4): 5,000 words (word processing software) or 20 pages 
(typewriter or handwritten). 

(11) Motions for discretionary review and responses 
thereto (RAP 13.5): 5,000 words (word processing software) 
or 20 pages (typewriter or handwritten). 

(12) Supplemental briefs (RAP 13.7): 5,000 words 
(word processing software) or 20 pages (typewriter or hand- 
written). 

(13) Personal restraint petitions (RAP 16.7): 12,000 
words (word processing software) or 50 pages (typewriter or 
handwritten). 

(14) Briefs of appellants or respondents, and briefs in 
support of or opposition to a personal restraint petition sub- 
mitted in capital cases (RAP 16.22): 60,000 words (word pro- 
cessing software) or 250 pages (typewriter or handwritten). 

(15) Personal restraint petitions that contain legal argu- 
ment filed in capital cases (RAP 16.22): 72,000 words (word 
processing software) or 300 pages (typewriter or handwrit- 
ten). 

(16) Reply briefs, pro se supplemental briefs, and 
responses to pro se supplemental briefs filed in capital cases 
(RAP 16.22): 18,000 words (word processing software) or 75 
pages (typewriter or handwritten). 

(17) Motions and answers (RAP 17.4): 5,000 words 
(word processing software) or 20 pages (typewriter or hand- 
written). 
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(18) Replies to answers to motions (RAP 17.4): 2,500 
words (word processing software) or 10 pages (typewriter or 
handwritten). 

Motions on the merits (RAP 18.14): 6,000 words (word 
processing software) or 25 pages (typewriter or handwritten). 


Proposed Amendments to: 
RAP Form 3 

RAP Form 4 

RAP Form 6 

RAP Form 9 

RAP Form 17 

RAP Form 18 

RAP Form 20 

RAP Form 23 


FORM 3. Motion for Discretionary Review 
Title Page: [Unchanged.] 


A. - E. [Unchanged. ] 

F. CONCLUSION 

[State the relief sought if review is granted. For example: 
"This court should accept review for the reasons indicated in 
Part E and modify the restraining order to permit defendant 
to use her assets to pay fees and costs incurred in defending 
plaintiff's suit for conversion. "| 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 

[Date] 


Respectfully submitted, 


Signature 
[Name of petitioner's attorney] 


APPENDIX 


(Unchanged. ] 
FORM 4. Statement of Grounds for Direct Review 


[Rule 4.2(b)] 


No. [Supreme Court] 
SUPREME COURT OF THE STATE OF WASHINGTON 


A ith E FOR DIRECT REVIEW BY 
proceeding Wun par ) THE SUPREME COURT 
ties ) 
designated as in rule  ) 

3.4] ) 


[Name of party] seeks direct review of the [describe the 
decision or part of the decision that the party wants 
reviewed] entered by the [name of court] on [date of entry]. 
The issues presented in the review are: [State issues pre- 
sented for review. See Part II of Form 6 for suggestions for 
framing issues presented for review.] 

The reasons for granting direct review are: [Briefly indi- 
cate and argue grounds for direct review. See rule 4.2.] 
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[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 

[Date] 


Respectfully submitted, 


Signature 


[Name, address, telephone number, and 
Washington State Bar Association 
membership number of attorney] 


FORM 6. Brief of Appellant 


[Title Page] [Unchanged. ] 

TABLE OF CONTENTS [Unchanged. ] 

TABLE OF AUTHORITIES [unchanged. | 

I. - V. [Unchanged. ] 
VI. CONCLUSION 

[Here state the precise relief sought. | 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 

[Date] 


Respectfully submitted, 


Signature 
[Name of Attorney] 
Attorney for [Appellant, Respondent, or Petitioner] 
Washington State Bar Association membership number 


VII. [Unchanged.] 


FORM 9. Petition for Review 


[Title Page]: [Unchanged. ] 

TABLE OF CONTENTS [Unchanged. ] 

TABLE OF AUTHORITIES [Unchanged. ] 

A. - E. [unchanged.] 

F. CONCLUSION 

[State the relief sought if review is granted. See Part F of 
Form 3.] 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 

(Date) 


Respectfully submitted, 


Signature 
[Name of attorney] 


Attomey for [Petitioner or Respondent] 
Washington State Bar Association membership number 


APPENDIX 
(Unchanged. ] 
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FORM 17. Personal Restraint Petition for Person Confined 
by State or Local Government 


[Title and Caption] [Unchanged.] 
A. - D. [Unchanged. ] 
E. OATH OF PETITIONER 


THE STATE OF WASHINGTON ) 
) ss. 
County of ) 


After being first duly sworn, on oath, I depose and say: 
That I am the petitioner, that I have read the petition, know its 
contents, and I believe the petition is true. 


[sign here] 
SUBSCRIBED AND SWORN to before me this __ day 
of 


Notary Public in and for the State 
of Washington, residing at 


Ifa notary is not available, explain why none is available 
and indicate who can be contacted to help you find a notary: 


Then sign below: 

I declare that I have examined this petition and to the 
best of my knowledge and belief it is true and correct. 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This petition contains 


words, excluding the parts of the document exempted 
from the word count by RAP 18.17.] 


[date]. 


[sign here] 


FORM 18. Motion 


[Title Page]: [Unchanged.] 

1. - 3. [Unchanged.] 

4. GROUNDS FOR RELIEF AND ARGUMENT 

[Here state the grounds for the relief sought with author- 
ity and supporting argument. For example: "RAP 3.2(a) 
authorizes substitution of parties when the interest of a party 
in the subject matter of the review has been transferred. Sub- 
stitution should be granted here as defendant has no claim 
against plaintiff-respondent and respondent no longer has an 
interest in the judgment which is the subject matter of this 
appeal". | 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 


[Date] 
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Respectfully submitted, 


Signature 
Attorney for [Appellant, Respondent, 
or Petitioner] 
[Name, address, telephone number, and 
Washington State Bar Association 
membership number of attorney] 


FORM 20. Motion To Modify Ruling 


[Caption and Header] [Unchanged. ] 

1. - 3. (Unchanged. ] 

4. GROUNDS FOR RELIEF AND ARGUMENT 

[Here state the grounds for relief sought with authority 
and supporting argument. The grounds for relief set forth in 
the original motion may be incorporated by reference. ] 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This document con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 


[Date] 


Respectfully submitted, 


Signature 
Attorney for [Appellant, Respondent, 
or Petitioner] 
[Name, address, telephone number, and 
Washington State Bar Association 
membership number of attorney] 


Form 23 


[Header and Caption] [Unchanged.] 

Additional Ground 1 [Unchanged.] 

Additional Ground 2 [Unchanged.] 

If there are additional grounds, a brief summary is 
attached to this statement. 

[If the petition is prepared using word processing soft- 
ware, include the following statement: This statement con- 
tains words, excluding the parts of the document 
exempted from the word count by RAP 18.17.] 


Date: Signature: 
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RULES OF COURT 
STATE SUPREME COURT 
[December 11, 2020] 


IN THE MATTER OF THE SUGGESTED 
NEW RULE CLASSIFICATION: RULES 
FOR DISCIPLINE AND INCAPACITY 
(RDI), AMENDMENTS TO GR 1— 
CLASSIFICATION SYSTEM FOR 
COURT RULES, AND RESCISSION OF 
RULES FOR ENFORCEMENT OF LAW- 
YER CONDUCT (ELCS), ENFORCE- 
MENT OF LIMITED PRACTICE OFFI- 
CER CONDUCT (ELPOCS), AND 
ENFORCEMENT OF LIMITED 
LICENSE LEGAL TECHNICIAN CON- 
DUCT (ELLLTCS), CONFORMING 
AMENDMENTS TO GR 12.4, GR 12.5, 
GR 24, RPC 1.0B, RPC 1.6, RPC 1.15A, 
RPC 5.4, RPC 5.6, RPC 5.8, RPC 8.1, RPC 
8.4, RPC 8.5, LLLT RPC 1.0B, LLLT RPC 
1.15A, LLLT RPC 5.4, LLLT RPC 5.8, 
LLLT RPC 8.4, LPORPC 1.0, LPORPC 
1.8, LPORPC 1.10, LPORPC 1.12A, APR 
1, APR 5, APR 8, APR 9, APR 12, APR 
14, APR 15, APR 15 PROCEDURAL 
REGULATIONS 6, 22.1, 23, 24.1, 24.2, 
25.1, 25.5, 28, NEW SUGGESTED 
RULES APR 29 AND APR 30 


ORDER 
NO. 25700-A-1328 


eee ee SES S N S N S www ww OO YH SH YH OOS OS SY SW 


The Washington State Bar Association Executive Direc- 
tor, having recommended the suggested new rule classifica- 
tion: Rules for Discipline and Incapacity (RDI), amendments 
to GR 1—Classification System for Court Rules, and rescis- 
sion of Rules for Enforcement of Lawyer Conduct (ELCs), 
Enforcement of Limited Practice Officer Conduct (ELPOCs), 
and Enforcement of Limited License Legal Technician Con- 
duct (ELLLTCs), conforming amendments to GR 12.4, GR 
12.S, GR 24, RPC 1.0B, RPC 1.6, RPC LISA, RPC 5.4, RPC 
5.6, RPC 5.8, RPC 8.1, RPC 8.4, RPC 8.5, LLLT RPC 1.0B, 
LLLT RPC 1.15A, LLLT RPC 5.4, LLLT RPC 5.8, LLLT 
RPC 8.4, LPORPC 1.0, LPORPC 1.8, LPORPC 1.10, 
LPORPC 1.12A, APR 1, APR 5, APR 8, APR 9, APR 12, 
APR 14, APR 15, APR 15 Procedural Regulations 6, 22.1, 
23, 24.1, 24.2, 25.1, 25.5, 28, and new suggested rules APR 
29 and APR 30, and the Court having approved the suggested 
amendments, rescissions, and new rules for publication; 

Now, therefore, it is hereby 

ORDERED: 

(a) That pursuant to the provisions of GR 9(g), the sug- 
gested amendments, rescissions, and new rules as shown 
below are to be published for comment in the WashingtonRe- 
ports, Washington Register, Washington State Bar Associa- 
tion and Administrative Office of the Court's websites in Jan- 
uary 2021. 

(b) The purpose statement as required by GR 9(e), is 
published solely for the information of the Bench, Bar and 
other interested parties. 

(c) Comments are to be submitted to the Clerk of the 
Supreme Court by either U.S. Mail or Internet E-Mail by no 
later than April 30, 2021. Comments may be sent to the fol- 
lowing addresses: P.O. Box 40929, Olympia, Washington 
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98504-0929, or supreme@courts.wa.gov. Comments submit- 
ted by e-mail message must be limited to 1500 words. 

DATED at Olympia, Washington this 11th day of Decem- 
ber, 2020. 


For the Court 


Stephens, C.J. 
CHIEF JUSTICE 


GR 9 COVER SHEET 


Suggested 
RULES FOR DISCIPLINE AND INCAPACITY 


A. Proponent 
Terra Nevitt, Executive Director 


Washington State Bar Association 

1325 4th Ave, Suite 600 

Seattle WA 98101-2539 

B. Spokespersons 

Douglas J. Ende, Chief Disciplinary Counsel 
Washington State Bar Association 

1325 4th Avenue, Suite 600 

Seattle, WA 98101-2539 


Julie Shankland, General Counsel 

Washington State Bar Association 

1325 4th Avenue, Suite 600 

Seattle, WA 98101-2539 

C. Purpose 

The proponent recommends adoption of procedural rules 
for Washington State's discipline and incapacity system, to 
be known as the Rules for Discipline and Incapacity (RDI). If 
adopted, the suggested RDI would supersede and rescind the 
current disciplinary procedural rules, the Rules for Enforce- 
ment of Lawyer Conduct (ELC). The rules would also super- 
sede and rescind the Rules for Enforcement of Limited 

License Legal Technician Conduct (ELLLTC)! and the Rules 

for Enforcement of Limited Practice Officer Conduct 

(ELPOC). 

1 The ELLLTC were adopted by the Court not as published rules but as 
an interim provision until a set of disciplinary procedural rules was 
drafted to replace it. See Jn re the Matter of—Enforcement of Limited 
License Legal Technician Conduct, Order No. 25700-A-1136 (Jan. 7, 
2006). If the Court elects to adopt these suggested rules, Order No. 
25700-A-1136 would likely need to be rescinded. 


I. OVERVIEW 
The ELC have been in effect since October 1, 2002; they 

replaced the Rules for Lawyer Discipline, adopted in 1983. 

The ELC have been amended from time to time since 2002, 

with the most substantial amendments effective on January 1, 

2014.2 The suggested RDI represent the most substantial 

reexamination of the functioning of the discipline system in 

Washington State since enactment of the ELC in 2002. 

2 The 2014 amendments were prepared by the WSBA ELC Drafting 
Task Force, which was tasked with implementing recommended disci- 
pline-system changes based on the 2006 ABA Report on the Washing- 
ton Lawyer Regulation System. 


The suggested RDI were drafted by staff from the Wash- 
ington State Bar Association's (WSBA) Office of Disci- 
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plinary Counsel (ODC), Office of General Counsel (OGC), 
and Regulatory Services Department (RSD), with the goal of 
identifying and recommending modifications to the disci- 
pline system intended to create efficiencies and improve out- 
comes. 


As approved in concept by the Washington Supreme 
Court in June 2017, the WSBA drafting work group devel- 
oped a model of a single-portal, multi-license-type discipline 
and appeals system. During the preliminary drafting phase of 
the project, substantial effort was made to streamline the 
tules and create system efficiencies while retaining meaning- 
ful volunteer involvement in disciplinary procedures. Key 
drafting objectives included establishing a professionalized 
adjudicative system? and creating one set of disciplinary pro- 
cedural rules for all license types.* The ELC served as the 
template for rule drafting, and much of the language and 
structure of the suggested RDI is drawn from the ELC. How- 
ever, the rules have been substantially rewritten to improve 
efficiency of processes and ease of use. During development 
of the RDI, the drafting work group met with and updated 
regulatory boards and discipline-system entities, including 
the Disciplinary Board, the hearing officer panel, the Limited 
License Legal Technician Board, the Limited Practice Board, 
the Character and Fitness Board, and the Disciplinary Advi- 
sory Round Table. A first comprehensive draft RDI was com- 
pleted by the WSBA drafting work group in early February 
2020. 


3 Under the ELC, the adjudicative functions are carried out by volunteer 
hearing officers who oversee disciplinary and incapacity proceedings, 
and by the Disciplinary Board, which conducts review of recommenda- 
tions for proceedings and disputed dismissals and serves as the inter- 
mediate appellate body. 


4 Three different sets of disciplinary procedural rules currently govern 
the different license types in Washington: for lawyers, the ELC; for 
limited practice officers (LPOs), the ELPOC; and for limited license 
legal technicians (LLLTs), the ELLLTC. 


Shortly thereafter, the WSBA drafting work group con- 
vened discipline-system stakeholder representatives to 
review and provide feedback on the RDI draft. The volunteer 
reviewers were selected from among stakeholder groups and 
entities involved in the discipline process in Washington, 
including the Washington Supreme Court, the Disciplinary 
Board, hearing officers, the Board of Governors, the Disci- 
plinary Advisory Round Table, the Limited Licensee Legal 
Technician Board, the Limited Practice Board, conflicts 
review officers, and lawyers who represent respondents. 
During the months of March to June 2020 and over the course 
of three meetings, the stakeholders provided substantive 
feedback both in person and in writing. The drafting work 
group then considered and incorporated that feedback into 
the final draft of the suggested RDI. 


This purpose statement is a high-level overview of the 
RDI. A comprehensive, rule-by-rule explanation of the rule 
set is provided in Appendix A, which includes citations to 
specific provisions in the ELC from which the rule was 
drawn, if applicable, and explanation of any deviations from 
the ELC. 


Il. SUGGESTED RULES: KEY CONCEPTS AND INNOVA- 
TIONS 
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The suggested RDI reflect the key concepts and innova- 
tions summarized below. This summary is intended to serve 
as a roadmap for many of the substantive rule revisions and 
departures from the ELC. 

1. Creating a comprehensive adjudicative entity com- 
posed of both professional and volunteer adjudicators. 

The suggested RDI create an adjudicative entity—the 
Office of the Regulatory Adjudicator (ORA)—staffed by one 
or more professional adjudicators who would conduct disci- 
plinary hearings for licensed legal professionals. Transition- 
ing to professional adjudication is consistent with develop- 
ments in a number of other jurisdictions, such as Arizona, 
Colorado, and Oregon. The current Washington lawyer disci- 
pline hearings system includes approximately 44 volunteers, 
including hearing officers and members of the Disciplinary 
Board, acting in various adjudicative capacities. For LLLTs 
and LPOs, hearing officers and each license type's respective 
all-volunteer regulatory board is responsible for carrying out 
the adjudicative functions for that license.* The RDI system 
would instead create a single, smaller pool of volunteers, the 
Volunteer Adjudicator Pool, who would perform meaningful, 
though more limited, adjudicative roles. The Volunteer Adju- 
dicator Pool would include members from all license types 
and public members. Members of the pool, administered by 
the professional ORA adjudicator(s), would serve on two 
types of adjudicative panels: 

5 The respective regulatory boards are as follows: for LLLTs, the Lim- 
ited License Legal Technician Board and for LPOs, the Limited Prac- 
tice Board. 


Authorization Panel. Authorization panels would con- 
sider ODC requests, following an investigation, that disci- 
plinary or incapacity proceedings commence by the ordering 
of the matter to hearing. Under the RDI, these are called 
requests for an order authorizing "the filing of a statement of 
charges" or "the initiation of incapacity proceedings," respec- 
tively. 

Appeal Panel. Appeal panels would hear and decide 
intermediate disciplinary and incapacity appeals and matters 
on interlocutory review. 

The ORA panels would be composed of a single profes- 
sional adjudicator and two to four volunteers drawn from the 
pool. This approach is designed to (1) ensure that volunteer 
members of the matching license type are assigned to the 
adjudicative panels (when practicable), (2) include public 
participation, and (3) create efficiencies over the current all- 
volunteer system. 

2. Simplifying disposition and dismissal-review options. 

To create additional efficiencies within the discipline 
system, the suggested RDI eliminate certain grievance dispo- 
sition and review options, as follows: 

Review/Discipline Committee Admonitions. As 
described below, the RDI would sunset committees of the 
three regulatory boards for the three license types in favor of 
ORA Authorization Panels. The authority of regulatory 
boards to issue admonitions without a hearing is eliminated. 
Admonitions under the RDI may be imposed following a 
hearing or by stipulation. 

Advisory Letters. ODC routinely includes educational 
language in dismissal letters in an effort to bring problematic 
but not necessarily unethical conduct to the attention of a 
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licensee. This approach serves the same purpose and achieves 

the same result as advisory letters currently issued by a 

review or discipline committee, but the latter requires a far 

more cumbersome process. The suggested RDI would there- 
fore eliminate review and discipline committee advisory let- 
ters. 

External/Adjudicative Dismissal Review. Review of 
dismissal decisions (called "closures" in the suggested RDI) 
by review or discipline committees rarely results in a differ- 
ent outcome,° yet the current review process consumes an 
extraordinary amount of staff and volunteer time to adminis- 
ter and carry out. Elimination of the current dismissal review 
process would not materially impair the public protection 
function of discipline, but it would save substantial resources, 
which, from a public protection standpoint, would be more 
productively spent pursuing provable and serious cases of 
ethical misconduct. ODC would still have the internal author- 
ity to reopen a grievance in appropriate circumstances, such 
as when a grievant provides additional, significant informa- 
tion. 

6 In 2019, for example, review committees upheld 357 dismissals, order- 
ing more investigation in only 13 matters. Of those 13 matters ordered 
for further investigation, all were subsequently dismissed after further 
investigation, with one dismissed after diversion, one dismissed with a 
cautionary letter from disciplinary counsel, and six upheld on second 
review by a review committee. 


3. Maintaining the distinction between confidential ver- 
sus public disciplinary information but reorganizing the ELC 
Title 3 rules for clarity. 

In an effort to clarify and simplify what has become a 
balkanized and difficult-to-comprehend area of disciplinary 
procedure, the drafting work group reorganized and consoli- 
dated ELC Title 3 into a number of provisions; it also severed 
certain components into separate, stand-alone rules. In partic- 
ular, ELC Title 3 in its current form contains multiple inde- 
pendent provisions scattered throughout the title regarding 
releases of information, each with its own terminology and 
applicable processes. A major innovation in the RDI redraft 
of Title 3 is the consolidation of those provisions into two 
rules: one regarding release without notice, and another 
regarding release with notice. 

Notably, however, the basic distinction between what is 
confidential disciplinary information and what is public dis- 
ciplinary information is unchanged. Instead, RDI Title 3 is 
designed to make it easier to identify public versus confiden- 
tial information. In general, most grievance information will 
remain confidential, and a matter will only become public 
after an Authorization Panel authorizes the filing of a state- 
ment of charges. 

4. Reframing the role of grievants. 

Under current disciplinary procedural rules, grievants 
are the equivalent of parties to the investigative stage of the 
process, with express rights to intercede during the course of 
an investigation, obtain confidential disciplinary information, 
and object to the dismissal of grievances. Experience and sta- 
tistics show that this has created an overabundance of pro- 
cess, incentivized submission of voluminous, unsolicited 
documentation, and prolonged the final disposition of griev- 
ances. To ameliorate these lengthy, resource-intensive pro- 
cesses, the RDI reorient the role of a grievant (called a "com- 
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plainant" in the suggested rules). Under the RDI, a com- 
plainant is simply an individual who brings information 
about potential misconduct to the attention of ODC and 
sometimes serves as a witness during the course of a proceed- 
ing. The role of complainants under the RDI would be analo- 
gous to the role of consumer complainants who submit com- 
plaints to the Attorney General's Office. 

5. Improving and clarifying processes for incapacity pro- 
ceedings. 

The rules governing disability proceedings have been 
revised and restructured substantially for clarity and to 
streamline procedures. The suggested rules replace the term 
"disability" with "Incapacity," as the latter more accurately 
describes the inability to perform the functions of a licensed 
legal professional. The suggested rules further simplify the 
decision matrix for the hearing adjudicator following an inca- 
pacity hearing and make clear that an incapacity determina- 
tion is not a form of discipline. 

6. Requiring Supreme Court review and approval of all 
adjudicated matters. 

Currently, if a matter is not appealed, the Supreme Court 
reviews only suspension and disbarment recommendations; 
other adjudicated dispositions, such as reprimands, admoni- 
tions, and dismissals, are sent to the Court informationally. In 
light of the Court's plenary authority and its role as final arbi- 
ter of disciplinary and incapacity matters, under the sug- 
gested RDI, the Supreme Court would conduct final review 
of all matters in which there is a recommendation for or stip- 
ulation to a disciplinary sanction or the placement of a legal 
professional's license in incapacity inactive status. This pro- 
posed change in the RDI better reinforces the Court's status as 
the state actor actively supervising disciplinary processes.’ 

7 Cf. N.C. Bd. of Dental Exam'rs v. FTC, 135 S. Ct. 1101, 1114 (2015) 
(dental board controlled by active market participants not afforded 
antitrust protection under state-action immunity where it did not 
receive active supervision by the state). 


III. SUGGESTED RDI SYSTEM 

In the RDI system, a matter would proceed as follows: 

ODC Intake and Investigation. ODC would review 
and/or investigate all grievances (called "complaints" in the 
RDI) involving all license types. Disposition options would 
include closure, diversion, or recommendation for the filing 
of a statement of charges. Closure decisions would not be 
subject to adjudicative review. Upon receipt of new or addi- 
tional post-closure information from a complainant, ODC 
would have the authority to reopen a complaint in appropriate 
circumstances. 

Authorization Panels. An ODC request that a matter be 
ordered to a hearing would be considered by a three-person 
ORA Authorization Panel, composed of a professional adju- 
dicator accompanied by volunteers from the pool, including 
one public member and, where practicable, one practitioner 
of the same license type. An Authorization Panel would have 
authority to order the filing of a statement of charges or the 
initiation of incapacity proceedings or to deny such requests. 

Hearing Stage. An ORA hearing adjudicator would 
conduct and preside over all disciplinary and incapacity hear- 
ings. ORA adjudicators would also approve all stipulations, 
subject to final Supreme Court approval. Volunteer lawyers 
on the Volunteer Adjudicator Pool may also serve as settle- 
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ment officers to assist in the resolution of matters by stipula- 
tion. 

Appeal Panel. An intermediate appeal from a hearing 
adjudicator's recommendations, as well as matters on inter- 
locutory review, would be reviewed by a joint ORA adjudica- 
tor-volunteer panel. Five-person ORA Appeal Panels would 
be composed of a professional adjudicator accompanied by 
volunteers from the pool, including at least one public mem- 
ber and, where practicable, at least one practitioner of the 
same license type. 

Final Appellate Review/Supreme Court Orders. The 
Supreme Court would consider final appeals and order disci- 
pline for all license types. 

A flow chart with more detail about the structure of the 
new disciplinary and incapacity system model is attached as 
Appendix B (Structure of the new Discipline and Incapacity 
System). 

IV. CONFORMING 
RULES 

If the suggested RDI are adopted, the proponent recom- 
mends adoption of suggested conforming amendments to 
other sets of rules that either cross-reference or give effect to 
the ELC or other rules rendered obsolete by the new system. 
These amendments are largely technical in nature, although 
some are substantive, and are submitted for adoption simulta- 
neously by separate GR 9. 

D. Hearing: 

A hearing is not requested. 


E. Expedited Consideration: 
Expedited consideration is not requested. 


AMENDMENTS TO OTHER COURT 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


SUGGESTED NEW RULES FOR DISCIPLINE AND INCAPACITY 
Redline Version 
TITLE 
RULES FOR DISCIPLINE AND INCAPACITY (RDI) 
Table of Rules 
TITLE 1 - SCOPE, JURISDICTION, DEFINITIONS, AND DUTIES 
1.1 Scope of Rules 
1.2 No Statute of Limitation 
1.3 Definitions 


1.4 Acronyms 


1.5 Words of Authorit 
1.6 Duties Imposed by These Rules 
TITLE 2 - ORGANIZATION AND STRUCTURE 


2.1 Washington Supreme Court 

2.2 Washington State Bar Association 
2.3 Office of the Regulatory Adjudicator 
2.4 Adjudicative Panels 

2.5 Volunteer Selection Board 

2.6 Volunteer Adjudicator Pool 

2.7 Diversity 

2.8 Regulatory Adjudicator Conduct 

2.9 Office of Disciplinary Counsel 

2.10 Special Conflicts Disciplinary Counsel 
2.11 Adjunct Disciplinary Counsel 

2.12 Respondent 


2.13 Privileges 
2.14 Restrictions on Representing or Advising Individu- 


als under These Rules 
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2.15 Removal of Appointees 
TITLE 3 - DISCIPLINARY AND INCAPACITY INFORMATION 


3.2 Public and Confidential Events 

3.3 Public and Confidential Information 

3.4 Protective Orders 

3.5 Release of Confidential Information Without Notice 

3.6 Release of Confidential Information With Notice 

3.7 Public Statement of Concern 

3.8 Notice of Disciplinary Action, Resignation in Lieu of 
Discipline, Interim Suspension, or Placement in Incapacity 
Inactive Status 

3.9 Maintenance of Records 

3.10 No Retroactive Effect 
TITLE 4 - GENERAL PROCEDURAL RULES 

4.1 Service of Papers 

4.2 Filing; Orders 

4.3 Papers and Documents in Proceedings 

4.4 Computation of Time 

4.5 Extension or Reduction of Time in Proceedings 

4.6 Subpoena Under the Law of another Jurisdiction 

4.7 Enforcement of Subpoenas 

4.8 Service and Filing by an Inmate Confined in an Insti- 
tution 

4.9 Redaction or Omission of Personal Identifiers 


TITLE 5 - REVIEW, INVESTIGATION, AND COMPLAINT PROCE- 
DURES 


5.1 Investigative Authority 

5.2 Complainant Consent to Disclosure and Exceptions 

5.3 Request for Preliminary Response 

5.4 Deferral by Disciplinary Counsel 

5.5 Vexatious Complainants 

5.6 Investigative Inquiries and Objections 

5.7 Investigative Subpoenas and Depositions 

5.8 Review of Objections 

5.9 Cooperation 

5.10 Reporting Investigations to an Authorization Panel 

5.11 Closure by Disciplinary Counsel 

5.12 Notification 
TITLE 6 - DIVERSION 

6.1 General 

6.2 Less Serious Misconduct 

6.3 Factors for Diversion 

6.4 Diversion Contract 

6.5 Declaration Supporting Diversion 

6.6 Status of Investigation or Proceedings During Diver- 
sion 

6.7 Completion or Termination of Diversion 


6.8 Confidentiality 
TITLE 7 - INTERIM SUSPENSION 


7.1 Definition 

7.2 Grounds for Interim Suspension 

7.3 Interim Suspension Procedure 

7.4 Stipulation to Interim Suspension 

7.5 Termination of Interim Suspension 
TITLE 8 - INCAPACITY PROCEEDINGS 

8.1 Incapacity Inactive Status 

8.2 Incapacity Proceedings Based on Disciplinary Coun- 
sel's Investigation 

8.3 Incapacity Proceedings Based on Respondent's 
Assertion 
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8.4 Incapacity Proceedings Based on Regulatory Adjudi- 
cator or Supreme Court Order 

8.5 Placement in Incapacity Inactive Status Based on 
Adjudicated Grounds 

8.6 Representation by Counsel 

8.7 Appeal to an Appeal Panel 

8.8 Appeal to the Supreme Court 

8.9 Stipulations 

8.10 Costs in Incapacity Proceedings 

8.11 Return from Incapacity Inactive Status 
TITLE 9 - RESOLUTIONS WITHOUT HEARING 

9.1 Stipulations 

9.2 Resignation in Lieu of Discipline 

9.3 Reciprocal Discipline, Reciprocal Resignation in 
Lieu of Discipline, and Reciprocal Placement in Incapacity 
Inactive Status 
TITLE 10 - HEARING PROCEDURES 

10.1 General Procedure 

10.2 Hearing Adjudicator Assignment 

10.3 Filing of Charges 

10.4 Notice to Answer 

10.5 Answer; Respondent's Motion to Dismiss 

10.6 Default 

10.7 Amendment of Statement of Charges 

10.8 General Rules for Motions 

10.9 Specific Motions 

10.10 Discovery and Prehearing Procedures 

10.11 Scheduling of Hearing 


10.12 Hearing 
10.13 Evidence and Burden of Proof 


10.14 Bifurcated Hearings 
10.15 Hearing Decision 
TITLE 11 - APPEAL TO THE APPEAL PANEL 
11.1 Scope of Title 
11.2 Decisions Subject to Appeal 
11.3 Record on Appeal, Designation, and Preparation 
11.4 Briefs 
11.5 Supplementing the Record 
11.6 Request for the Taking of Additional Evidence 
11.7 Appellate Decision 
11.8 Modification of Requirements 
11.9 Motions 
11.10 Interlocutory Review 
TITLE 12 - REVIEW BY SUPREME COURT 
12.1 Applicability of Rules of Appellate Procedure 
12.2 Methods of Seeking Review 
12.3 Appeal 
12.4 Discretionary Review 
12.5 Record to Supreme Court 
12.6 Briefs 


12.7 Argument 


12.8 Entry of Order or Opinion 
12.9 Motion for Reconsideration 


12.10 Violation of Rules 
TITLE 13 - SANCTIONS AND REMEDIES 
13.1 Final Order; Sanctions and Remedies 
13.2 Disbarment 
13.3 Disciplinary Suspension 
13.4 Reprimand 
13.5 Admonition 
13.6 Probation 
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13.7 Restitution 

13.8 Costs and Expenses 
TITLE 14 - DUTIES ON DISBARMENT, RESIGNATION IN LIEU. 
SUSPENSION FOR ANY REASON, OR INCAPACITY INACTIVE 
STATUS 


14.1 Notice to Clients and Others; Providing Client 
Property 
14.2 Respondent to Discontinue Practice 


14.3 Declaration of Compliance 

14.4 Respondent to Keep Records of Compliance 
TITLE 15 - RANDOM EXAMINATIONS, OVERDRAFT NOTIFICA- 
TION, AND IOLTA 


15.1 Random Examination of Books and Records 

15.2 Cooperation with Examination 

15.3 Confidentiality 

15.4 Trust Account Overdraft Notification 

15.5 Trust Accounts and the Legal Foundation of Wash- 


ington 
TITLE 16 - COURT-APPOINTED CUSTODIANS 


16.1 Court-Appointed Custodians 
TITLE 17 - EFFECT OF THESE RULES ON PENDING MATTERS 


17.1 Effect on Pending Matters 
TITLE 1 - SCOPE, JURISDICTION, DEFINITIONS, AND DUTIES 


RDI 1.1 SCOPE OF RULES 

(a) Purpose. These Rules are adopted by the Washing- 
ton Supreme Court to govern the discipline and incapacity 
procedures and related processes for licensed legal profes- 
sionals. 


(b) Persons Subject to These Rules. The following per- 


sons are subject to these Rules regardless of the person's res- 


idency or authority to practice law in this jurisdiction: 

(1) any licensed legal professional admitted, licensed, or 
authorized to practice law in this jurisdiction regardless of 
where the licensed legal professional's conduct occurs; 

(2) any licensed legal professional admitted, licensed, or 


authorized to practice law in any other jurisdiction who pro- 
vides or offers to provide any legal services in this jurisdic- 


tion; and 

(3) any person previously admitted, licensed, or autho- 
rized to practice law as a licensed legal professional in this 
jurisdiction if the conduct occurred while admitted, licensed, 
or authorized to practice law. 

(c) Exception for Judges. A lawyer serving as a judge 
or justice is subject to these Rules only to the extent provided 
by Rule 8.5(c) of the Rules of Professional Conduct. 

(d) Disciplinary Authority. A licensed legal profes- 


sional is subject to discipline for violations of the rules of 


professional conduct applicable to that licensed legal profes- 
sional's license type. 


(e) Authority; Multiple Jurisdictions. A licensed legal 
professional may be subject to the rules governing disci- 
plinary and incapacity matters of both this jurisdiction and 
another jurisdiction for the same conduct. 

RDI 1.2 NO STATUTE OF LIMITATION 

No statute of limitation or other time limitation restricts 
submitting a complaint, initiating an investigation, or com- 
mencing a proceeding under these Rules, but the passage of 
time since an act of misconduct occurred may be considered 
in determining what if any sanction or remedy is warranted. 

RDI 1.3 DEFINITIONS 
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Unless the context clearly indicates otherwise, terms 
used in these Rules have the following meanings: 

(a) "Bar" means the Washington State Bar Association. 

(b) "Bar counsel" means a staff lawyer, other than disci- 
plinary counsel, employed by the Bar. 

(c) "Clerk" when used alone means the Clerk to the 
Office of the Regulatory Adjudicator. 

(d) "Clerk's file" means the pleadings, motions, rulings, 
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RDI 1.5 WORDS OF AUTHORITY 

(a) "May" means "has discretion to" or "is permitted to." 

(b) "Must" means "is required to." 

(c) "Should" means recommended but not required. 

RDI 1.6 DUTIES IMPOSED BY THESE RULES 

A licensed legal professional must comply with the 
duties imposed by these Rules. Failure to comply may subject 
the licensed legal professional to discipline for violating RPC 


decisions, and other documents filed with or by the Clerk in a 
proceeding or investigation under these Rules, which may 
include public and nonpublic information. 

(e) "Complainant" means a person or entity who submits 


8.4(D. LLLT RPC 8.4(/), or LPORPC 1.10(f) or may be con- 


sidered an aggravating factor in determining the appropriate 
sanction for misconduct in any disciplinary proceeding. 


Duties imposed by these Rules include but are not limited to 


a complaint under Title 5 of these Rules, except for a confi- 


the following duties: 


dential source under Rule 5.2(d). 
(£) "Conviction" means a finding of a defendant's guilt of 


(a) furnish authorization for release of medical records, 
Rule 2.12(d); 


a crime in any jurisdiction, regardless of the pendency of an 
appeal, either (1) upon entry of a plea of guilty or nolo con- 
tendere, unless the defendant affirmatively shows that the 
plea was not accepted or was withdrawn; or (2) upon entry of 


(b) comply with orders, Rule 2.12(c), 10.1(d); 
(c) maintain confidentiality, Rule 3.1(d); 


(d) respond to any inquiries or requests made under Title 
5, including subpoenas issued under Title 5; 


a finding or verdict of guilty, unless the defendant affirma- 
tively shows that judgment was arrested or a new trial 
granted. 

(g) "Counsel" when used as a noun means a lawyer 
authorized to practice law in Washington State. 

(h) "Hearing transcript" means a verbatim report of pro- 
ceedings from a disciplinary or incapacity hearing. 


(i) "Licensed legal professional" means a lawyer, limited 


license legal technician, limited practice officer, or other 
individual, who is admitted, licensed, or authorized to prac- 


tice law in Washington State or any other jurisdiction. 

(i) "Party" means the Office of Disciplinary Counsel or 
respondent, unless these Rules specify otherwise. 

(k) "Supreme Court" or "Court" when used alone means 
the Washington Supreme Court. 

(D "Suspension" means a court-ordered temporary loss 
of authorization to practice law. 

RDI 1.4 ACRONYMS 

Acronyms used in these Rules have the following mean- 
ings: 

(a) "APR" means the Admission and Practice Rules 
adopted by the Washington Supreme Court. 


(b) "CR" means the Superior Court Civil Rules adopted 


by the Washington Supreme Court. 
(c) "GR" means the General Rules adopted by the Wash- 


ington Supreme Court. 
(d) "LLLT" means limited license legal technician. 
(e) "LLLT RPC" means the Limited License Legal Tech- 


(e) pay noncooperation costs, Rule 5.9: 

(f) report being convicted of a felony, Rule 7.2(d): 

(g) comply with conditions of a stipulation, Rule 9.1(): 

(h) report being disciplined, placed in incapacity inactive 
status or its equivalent, or resigning in lieu of discipline or its 
equivalent, in another jurisdiction, Rule 9.3(a); 


(i) file an answer to a statement of charges or to an 
amended statement of charges, Rule 10.5(a): 

(j) cooperate with discovery, Rule 10.10(f): 

(k) attend a hearing and bring materials requested by dis- 
ciplinary counsel, Rule 10.12; 

(D) respond to subpoenas and comply with orders enforc- 
ing subpoenas, Rule 10.12(g): 

(m) comply with conditions of probation, Rule 13.6; 

(n) pay restitution, Rule 13.7; 

(o) pay costs and expenses, Rule 13.8; 

(p) notify clients and others of inability to act, Rule 14.1: 

(q) discontinue practice, Rule 14.2; 

(r) serve a declaration of compliance, Rule 14.3; 

(s) cooperate with an examination of books and records, 
Rule 15.2; and 

(t) notify the Office of Disciplinary Counsel of a trust 
account overdraft, Rule 15.4(d). 


TITLE 2 - ORGANIZATION AND STRUCTURE 


RDI 2.1 WASHINGTON SUPREME COURT 
The Washington Supreme Court has exclusive responsi- 
bility to administer the Washington discipline and incapacity 


nician Rules of Professional Conduct adopted by the Wash- 
ington Supreme Court. 


(f) "LPO" means limited practice officer. 
(g) "LPORPC" means the Limited Practice Officer Rules 


system for licensed legal professionals and has inherent 
power to maintain appropriate standards of professional con- 
duct and to dispose of individual discipline and incapacity 
cases. Persons carrying out the functions set forth in these 


of Professional Conduct adopted by the Washington Supreme 


Rules act under the Supreme Court's authority and supervi- 


Court. 

(h) "ORA" means the Office of the Regulatory Adjudi- 
cator. 

(i) "RAP" means the Rules of Appellate Procedure 
adopted by the Washington Supreme Court. 

GD "RCW" means the Revised Code of Washington. 

(k) "RPC" means the Rules of Professional Conduct for 


sion. 

RDI 2.2 WASHINGTON STATE BAR ASSOCIATION 

(a) Function. The Washington State Bar Association: 

(1) through the Bar's Executive Director, provides 
administrative and managerial support to enable the Office of 
Disciplinary Counsel, the Office of the Regulatory Adjudica- 
tor, and other Bar staff and appointees under these Rules to 


lawyers adopted by the Washington Supreme Court. 
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(2) performs other functions and takes other actions nec- 
essary and proper to carry out the duties specified in these 
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(£) Volunteer Adjudicator. Volunteer adjudicators are 


members of the Bar or the public appointed to the volunteer 


Rules or delegated by the Supreme Court. 

(b) Limitation of Authority. 

(1) The Bar officers, Executive Director of the Bar, 
Board of Governors, LLLT Board, and Limited Practice 
Board have no authority to direct the investigations, prosecu- 
tions, appeals, or discretionary decisions made under these 
Rules, or to alter the decisions or recommendations of regu- 
latory adjudicators or adjudicative panels. 

(2) The Chief Disciplinary Counsel or Chief Regulatory 
Adjudicator must report a violation or attempted violation of 


adjudicator pool under Rule 2.6. Individual volunteer adjudi- 
cators are selected to serve, without compensation and as 


specific matters. 

RDI 2.4 ADJUDICATIVE PANELS 

(a) Panels in General. The Chief Regulatory Adjudica- 
tor convenes and administers adjudicative panels and assigns 
adjudicative matters under these Rules to the appropriate 
panel as required by these Rules. A regulatory adjudicator 
must serve as chair of each adjudicative panel. The Chief 


this section to the Chief Justice of the Supreme Court. If the 


Regulatory Adjudicator assigns volunteer adjudicators from 


person is a licensed legal professional, the violation may also 


the volunteer adjudicator pool to fill the remaining positions 


be grounds for discipline. 
(c) Restrictions. Bar officers, the Executive Director, 
and Board of Governors members cannot serve as regulatory 


of each panel. 
(b) Authorization Panel. An Authorization Panel con- 
siders, and orders appropriate action on, matters assigned to it 


adjudicators or special conflicts disciplinary counsel during 


under these Rules including but not limited to requests for 


their terms or until three years have expired after departure 
from office. 


(d) Independence. In discharging their responsibilities 


under this Rule and in carrying out duties specified elsewhere 


orders authorizing disciplinary counsel to file a statement_of 
charges or to initiate incapacity proceedings. An Authoriza- 
tion Panel consists of the chair and two individuals assigned 
from the volunteer adjudicator pool, including an individual 


in these Rules, the Bar and its Executive Director ensure that 


who has never been licensed to practice law and one member 


the Bar's discipline and incapacity systems are organized and 


of the Bar. When practicable, the Chief Regulatory Adjudica- 


structured to: 
(1) safeguard the decision-making independence of the 
Office of the Regulatory Adjudicator and to appropriately 


separate its adjudicative processes from the investigative and 
prosecutorial functions delegated to the Office of Disci- 


tor should assign to the Authorization Panel a member of the 
Bar who has the same license type as the respondent. 

(c) Appeal Panel. An Appeal Panel adjudicates appeal 
and review proceedings as specified in these Rules. An 
Appeal Panel consists of the chair and four individuals 


plinary Counsel and 

(2) ensure the limitations of authority set forth in section 
(b)(1) are respected. 

RDI 2.3 OFFICE OF THE REGULATORY ADJUDICATOR 

(a) Function. The Office of the Regulatory Adjudicator 
(ORA) performs the adjudicative functions set forth in these 
Rules, delegated by the Supreme Court, or necessary and 
proper to carry out its duties. 

(b) Regulatory Adjudicator. Regulatory adjudicators, 


assigned from the volunteer adjudicator pool, including an 
individual who has never been licensed to practice law and 
three members of the Bar. When practicable, the Chief Regu- 
latory Adjudicator should assign to the at least one member 
of the Bar who has the same license type as the respondent. 

RDI 2.5 VOLUNTEER SELECTION BOARD 

(a) Duties. The Volunteer Selection Board makes rec- 
ommendations to the Supreme Court for the appointment and 
removal of volunteer adjudicators, and special conflicts disci- 


or regulatory adjudicators pro tempore, are lawyer members 


plinary counsel. Information about the conduct or perfor- 


of the Bar who act as adjudicators on all matters under these 


mance of a volunteer adjudicator, or special conflicts disci- 


Rules and perform other duties as authorized by these Rules 


plinary counsel received by the Volunteer Selection Board, 


or as delegated by the Chief Regulatory Adjudicator. 

(c) Chief Regulatory Adjudicator and Staff. The Bar 
must employ or contract with a suitable lawyer member of 
the Bar to serve as the Chief Regulatory Adjudicator and 


and deliberations of the Volunteer Selection Board, are con- 
fidential. 

(b) Composition. The Volunteer Selection Board con- 
sists of five voting members and the Chief Regulatory Adju- 


employ or contract with other suitable individuals, including 


dicator as a non-voting member. The voting members are 


regulatory adjudicators pro tempore or settlement officers, as 


appointed by the Supreme Court and must include four active 


necessary to carry out the functions of the ORA. 

(d) Emergency Orders. In the event of an emergency 
affecting the discipline system, as a result of a natural or other 
major disaster, the Chief Regulatory Adjudicator may issue 
sua sponte emergency administrative orders relating to disci- 
pline and incapacity matters, except for those matters before 
the Washington Supreme Court, to ensure the continued 
administration of lawyer discipline and incapacity systems 


members of the Bar and one individual who has never been 
licensed to practice law. Voting members serve staggered 
three-year terms ending on September 30 of the applicable 
year. The Supreme Court appoints one of the voting members 
of the Board to serve as chair. No member may be appointed 
to serve more than two consecutive full terms. 

(c) Restrictions. Volunteer Selection Board members 
cannot serve as regulatory adjudicators or special conflicts 


while protecting the health and safety of participants. 

(e) Hearing Adjudicator. A regulatory adjudicator is 
referred to as the hearing adjudicator when assigned to pre- 
side over disciplinary hearings under Title 10 or incapacity 


disciplinary counsel until three years have expired after 


departure from office. 
(d) Expenses. The Bar reimburses Volunteer Selection 


Board members for actual, necessary, and reasonable 


hearings under Title 8. 


expenses according to the Bar's expense policy. 
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RDI 2.6 VOLUNTEER ADJUDICATOR POOL 
(a) Function. The volunteer adjudicator pool consists of 
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Disciplinary Counsel and its staff perform investigative, 
prosecutorial, and other functions under these Rules. 


volunteers who perform the functions of the adjudicative 
panels and of settlement officers as set forth in these Rules. 
(1) Adjudicative Function. The Chief Regulatory Adju- 


(b) Disciplinary Counsel. Disciplinary counsel acts as 


counsel on all matters under these Rules and performs other 
duties as authorized by these Rules or as delegated by the 


dicator assigns volunteer adjudicators to one or more of the 


Chief Disciplinary Counsel. 


adjudicative panels. 

(2) Settlement Officer Function. The Chief Regulatory 
Adjudicator may assign volunteer adjudicators to serve as 
settlement officers under Rule 10.11(h). 

(b) Composition. The volunteer adjudicator pool con- 
sists of at least 15 lawyer members of the Bar, three LLLT 
members of the Bar, three LPO members of the Bar, and 
three individuals who have never been licensed to practice 
law. The Supreme Court, upon recommendations from the 
Volunteer Selection Board, appoints individuals to the volun- 
teer adjudicator pool. 

(c) Terms. Appointments to the volunteer adjudicator 
pool are for staggered three-year terms ending on September 
30 of the applicable year. 

(d) Qualifications. Members of the Bar serving as vol- 
unteer adjudicators must be active members of the Bar, have 
no record of public discipline, have no disciplinary or inca- 
pacity proceeding pending, have no disciplinary proceedings 
pending or imminent, and have no other active role in Wash- 
ington's discipline and incapacity system. 

(e) Expenses. The Bar reimburses volunteer adjudica- 
tors for actual, necessary, and reasonable expenses according 
to the Bar's expense policy. 

RDI 2.7 DIVERSITY 

Individuals and entities making appointments under 
these Rules must consider principles of diversity, equity, and 
inclusion and must promote the full and equal participation in 
the discipline and incapacity systems by persons historically 
underrepresented in the legal profession, including women, 
persons of color, persons with disabilities, and persons who 
identify as LGBTQ. Diversity in geography, area of practice, 
and practice experience may also be considered. 

RDI 2.8 REGULATORY ADJUDICATOR CONDUCT 

(a)Application of Code of Judicial Conduct. The 
integrity and fairness of the adjudicative system established 
by these Rules requires that regulatory adjudicators, includ- 
ing volunteer adjudicators, observe high standards of con- 
duct. The Code of Judicial Conduct (CJC) applies to a regu- 
latory adjudicator and volunteer adjudicator to the same 
extent as the CJC applies to a judge pro tempore as set forth 
in the CJC Application section III, except that a regulatory 
adjudicator must comply with CJC 3.3 (Acting as a Character 


(c) Chief Disciplinary Counsel and Staff. The Bar 


must employ a suitable lawyer member of the Bar as Chief 
Disciplinary Counsel, suitable lawyer members of the Bar as 


disciplinary counsel, and other suitable staff as necessary to 
perform the functions and duties set forth in these Rules. 
RDI 2.10 SPECIAL CONFLICTS DISCIPLINARY COUNSEL 
(a) Function. When a matter is referred to special con- 
flicts disciplinary counsel, special conflicts disciplinary 
counsel performs the duties of disciplinary counsel under 
these Rules. 


(b) Referral of Matters. 

(1) The Chief Disciplinary Counsel refers a matter to be 
handled by a special conflicts disciplinary counsel when the 
respondent is one of the following: a licensed legal profes- 
sional employed by the Bar; a judicial officer of, or licensed 
legal professional employed by, the Supreme Court; a gover- 
nor or governor-elect of the Board of Governors; a regulatory 
adjudicator; a volunteer adjudicator; an adjunct disciplinary 
counsel; a special conflicts disciplinary counsel; or counsel 
appointed under Title 8. 

(2) The Chief Disciplinary Counsel may refer a matter to 
be handled by a special conflicts disciplinary counsel when in 
the Chief Disciplinary Counsel's discretion it appears appro- 
priate to promote the appearance of impartiality or to serve 
the ends of justice. 

(c) Appointment, Qualifications, and Assignments. 

(1) The Supreme Court, upon recommendation from the 
Volunteer Selection Board, appoints individuals to a pool to 


serve as special conflicts disciplinary counsel but does not 
assign matters to special conflicts disciplinary counsel in par- 


ticular cases except as specified in section (3) of this Rule. 
Special conflicts disciplinary counsel are appointed for stag- 
gered three-year terms ending on September 30 of the appli- 
cable year. 

(2) Special conflicts disciplinary counsel must be active 
lawyer members of the Bar, have no record of public disci- 
pline, have no disciplinary or incapacity proceedings pending 
or imminent, and have no other active role in Washington's 
discipline and incapacity system or regulatory system. 

(3) When a matter is referred to special conflicts disci- 
plinary counsel under section (b) of this Rule, the Chief Reg- 


Witness), and need not comply with CJC 2.14 (Disability and 
Impairment) or CJC 2.15 (Responding to Judicial and Law- 


ulatory Adjudicator has discretion to select a particular indi- 
vidual from the pool of special conflicts disciplinary counsel 


yer Misconduct). 
(b) Restriction on Reviewing Own Decision. A regula- 


to handle the matter. If the Chief Regulatory Adjudicator is 
unable to make the assignment or elects not to because of a 


tory adjudicator is prohibited from reviewing the regulatory 
adjudicator's own decision or order in any matter under these 


disqualifying conflict or another legal or ethical restriction, 
the assignment is made by the Chief Justice or the Chief Jus- 


Rules, except for motions for reconsideration permitted 


tice's designee. 


under these Rules. 
RDI 2.9 OFFICE OF DISCIPLINARY COUNSEL 
(a) Definition and Function. The Office of Disciplinary 


(d) Independence. It is the responsibility of a special 
conflicts disciplinary counsel to make decisions about the 
objectives for and appropriate disposition of an assigned mat- 


Counsel consists of the Chief Disciplinary Counsel and other 


ter, independently of the Office of Disciplinary Counsel and 


staff employed under section (c) of this Rule. The Office of 


the Bar. A special conflicts disciplinary counsel may consult 
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with disciplinary counsel or bar counsel about disciplinary 
and incapacity processes and procedural matters. 


(e) Access to Disciplinary Information. Special con- 


flicts disciplinary counsel have access to any confidential dis- 
ciplinary information necessary to perform the duties 
required by these Rules. Special conflicts disciplinary coun- 
sel must return any files and documents to the Bar promptly 
upon completion of the duties required by these Rules and 
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(a) Respondent. A respondent is a licensed legal profes- 
sional who is the subject of a complaint, investigation, or pro- 
ceeding under these Rules. 

(b) Representation by Counsel. A respondent may be 
represented by counsel during any stage of a complaint, 
investigation, or proceeding under these Rules. 


(c) Duty to Comply with Orders. A respondent must 
comply with all orders issued by the ORA or the Court. 


must not retain copies. 

(f) Expenses. The Bar reimburses special conflicts disci- 
plinary counsel for actual, necessary, and reasonable 
expenses according to the Bar's expense policy. 

(g) Compensation. The Bar may provide compensation 
to special conflicts disciplinary counsel at a level established 
by the Bar. 

(h) Restriction on Representing or Advising Respon- 
dents or Complainants. Special conflicts disciplinary coun- 
sel are subject to the restrictions set forth in Rule 2.14(c). 

RDI 2.11 ADJUNCT DISCIPLINARY COUNSEL 

(a) Function. When a matter is assigned to adjunct dis- 
ciplinary counsel, adjunct disciplinary counsel performs the 
duties of disciplinary counsel under these Rules as directed 
by disciplinary counsel. 


(b) Assignment of Matters. The Chief Disciplinary 
Counsel assigns adjunct disciplinary counsel to any matter 


under these Rules when in the Chief Disciplinary Counsel's 
discretion it appears the appointment will assist the Office of 


Disciplinary Counsel in performing its duties under these 
Rules. 


(c) Appointment and Qualifications. 


(1) Upon the recommendation of the Chief Disciplinary 


Counsel, the Executive Director appoints individuals to a 
pool to serve as adjunct disciplinary counsel. Adjunct disci- 


plinary counsel are appointed for staggered three-year terms 
ending on September 30 of the applicable year. 

(2) The Chief Disciplinary Counsel has discretion to 
appoint an individual to serve as an adjunct disciplinary 
counsel pro tempore for purposes of a particular matter when 
it would advance the just and efficient administration of the 

(3) Adjunct disciplinary counsel must be active lawyer 
members of the Bar, have no record of public discipline, have 
no disciplinary or incapacity proceedings pending or immi- 
nent, and have no other active role in Washington's discipline 
and incapacity system or regulatory system. 


(d) Access to Disciplinary Information. Adjunct disci- 


plinary counsel have access to any confidential disciplinary 
information necessary to perform the duties required by these 
Rules. Adjunct disciplinary counsel must return any files and 
documents to the Bar promptly upon completion of the duties 
required by these Rules and must not retain copies. 

(e) Expenses. The Bar reimburses adjunct disciplinary 
counsel for actual, necessary, and reasonable expenses 
according to the Bar's expense policy. 


(f) Restriction on Representing or Advising Respon- 
dents or Complainants. Adjunct disciplinary counsel are 
subject to the restrictions set forth in Rule 2.14(d). 


RDI 2.12 RESPONDENT 


(d) Duty to Provide Authorization for Release of 


Medical Records. If requested, a respondent must provide 
written releases and authorizations to permit disciplinary 
counsel access to medical, psychological, or psychiatric 
records that are reasonably related to the investigation or pro- 
ceedings, subject to a motion to the ORA to limit the scope of 
the requested releases and authorizations for good cause 
shown. In proceedings under Title 8, this duty is governed by 
Rules 8.2(d), 8.3(f), 8.4(e), and 8.11(a)(2). 

(e) Restriction on Charging Fee to Respond to Com- 
plaint. A respondent may not seek to charge a complainant a 
fee or recover costs from a complainant for responding to a 
complaint. 

RDI 2.13 PRIVILEGES 


(a) Communications Privileged. Communications to 


the Court, Bar, Board of Governors, adjudicative panels, reg- 
ulatory adjudicators, Clerk, disciplinary counsel, special con- 
flicts disciplinary counsel, adjunct disciplinary counsel, Bar 
staff, or any other individual or entity acting under authority 
of these Rules are absolutely privileged, and no lawsuit pred- 
icated thereon may be instituted against any complainant, 
witness, or other person providing information. 

(b) Attorney-Client Privilege and Duty of Confidenti- 
ality. A licensed legal professional may not assert the attor- 
ney-client privilege or other prohibitions on revealing infor- 
mation relating to the representation of a client as a basis for 
refusing to provide information that the licensed legal profes- 
sional is obligated to provide under these Rules, including 
information made confidential by any applicable rules of pro- 
fessional conduct, except as permitted by Rules 5.6(b) and 
5.7(c). Providing information to disciplinary counsel or a reg- 
ulatory adjudicator under these Rules is not prohibited by 
RPC 1.6 or 1.9 or LLLT RPC 1.6 or 1.9 and does not waive 
any attorney-client privilege. 

(c) Bar's Duty of Confidentiality. 

(1) If a licensed legal professional provides and identi- 
fies specific information that is privileged and requests that it 
be treated as confidential under these Rules, the Bar must 
maintain the confidentiality of the information. 

(2) Disciplinary counsel receives, reviews, and holds 
attorney-client privileged and other confidential client infor- 
mation provided by a licensed legal professional under and in 
furtherance of the Supreme Court's authority to regulate the 
practice of law. 

(3) No information identified as confidential under this 
Rule may be disclosed or released under Title 3 absent autho- 
rization under section (f) of this Rule unless the client or for- 
mer client consents, which includes consent under Rule 
5.2(a). 

(d) Licensed Legal Professional's Own Confidential 


Information. Nothing in these Rules waives or requires 
waiver of a licensed legal professional's own privilege or 
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other protection as a client against the disclosure of informa- 
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representing individuals set forth in this Rule only while 


tion relating to the representation. 

(e) Privilege Against Self-Incrimination. A licensed 
legal professional's duty to cooperate and testify under these 
Rules is subject to the licensed legal professional's proper 


assigned to a matter under Rule 2.11. 

RDI 2.15 REMOVAL OF APPOINTEES 

The power granted by this Title to any person or entity to 
make any appointment includes the power to remove the per- 


exercise of the privilege against self-incrimination. 

(f) Disclosure of Confidential Information. 

(1) Disciplinary counsel may move for authorization to 
disclose information identified as confidential client informa- 
tion under this Rule or Rule 3.1(b). The motion must clearly 
state the information that has been identified as confidential 
and the use for which disciplinary counsel seeks authoriza- 
tion. The procedures set forth in Rule 10.8 apply to motions 
under this Rule. 

(2) In considering a motion to authorize disciplinary 
counsel to disclose information identified as confidential cli- 
ent information under this Rule, the regulatory adjudicator 
should consider factors including: 

(A) the relevance and necessity of the disclosure of the 
information; 

(B) whether the information requested by the inquiry is 
likely to lead to information relevant to the investigation: 

(C) the availability of the information from other 
sources; 

D) the sensitivity of the information and potential 
impact on the client of the disclosure, including the client's 
right to effective assistance of counsel; and 

(E) the expressed desires of the client. 

(3) When deemed necessary by the regulatory adjudica- 
tor considering the motion, the regulatory adjudicator may 
conduct an in camera review of confidential client informa- 
tion. 

(4) The regulatory adjudicator may grant or deny the 
motion in whole or in part, and may establish terms or condi- 
tions for the use of specific information. A ruling may take 
the form of, or may accompany, a protective order under Rule 
3.4. 

(5) Review of a ruling under this Rule may be sought 
under Rule 11.10. 

RDI 2.14 RESTRICTIONS ON REPRESENTING OR ADVIS- 
ING INDIVIDUALS UNDER THESE RULES 

(a) Current Bar Officials and Adjudicators. Bar offi- 
cers, the Bar Executive Director, Board of Governors mem- 
bers, regulatory adjudicators, and volunteer adjudicators can- 
not knowingly advise or represent individuals regarding 
pending or likely matters under these Rules, other than advis- 
ing a person of the availability of complaint procedures or to 
secure the services of a lawyer. 

(b) Former Bar Officials. After leaving office, Bar offi- 


son appointed whenever that person appears unwilling or 
unable to perform the duties of the appointment, or for any 
other cause, and to fill the resulting vacancy. 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 3 - DISCIPLINARY AND INCAPACITY INFORMATION 


RDI 3.1 CONFIDENTIALITY 

(a) General. Matters and information made confidential 
under these Rules are held by the Bar under the authority of 
the Supreme Court. Confidential information must not be dis- 
closed or released except as authorized by these Rules. The 
complainant, respondent, or any witness may disclose any 
information in their possession regarding a disciplinary or 
incapacity matter except as prohibited by Rule 3.4, court 
order, or other law. 

(b) Client Information. When a licensed legal profes- 
sional provides information to the Bar and identifies that 
information as privileged or confidential client information 
under Rule 2.13(c), that information may not be released 
under this Title unless the client consents, including consent 
under Rule 5.2(a), or disciplinary counsel obtains an order 
authorizing such disclosure under Rule 2.13(f). 

(c) Information Not Subject to Subpoena. Information 
made confidential under these Rules is not subject to a sub- 
poena or order requiring disclosure in any civil, criminal, or 
other proceeding except by leave of the Supreme Court upon 


a showing of compelling need. 
(d) Wrongful Release. Disclosure or release of informa- 


tion made confidential by these Rules, except as permitted by 
these Rules, is strictly prohibited. If the person is a licensed 
legal professional, wrongful disclosure or release may be 
grounds for discipline. 

RDI 3.2 PUBLIC AND CONFIDENTIAL EVENTS 

(a) Open to the Public. Except as otherwise provided in 
these Rules or as ordered by a regulatory adjudicator or the 


Supreme Court, the following events in disciplinary proceed- 
ings are open to the public: 


(1) hearings and motion hearings; and 

(2) oral arguments before an Appeal Panel. 

(b) Closed to the Public. Except as otherwise provided 
in these Rules or as ordered by the Supreme Court, all events 
that are not open to the public under section (a) of this Rule 
are closed to the public, including but not limited to the fol- 


cers, the Bar Executive Director, and Board of Governors 
members cannot represent individuals in pending or likely 
matters under these Rules until three years have expired after 
departure from office. 

(c) Special Conflicts Disciplinary Counsel. Special 
conflicts disciplinary counsel are subject to the restrictions on 
advising and representing individuals set forth in this Rule 
during the term of their appointment. 


(d) Adjunct Disciplinary Counsel. Adjunct disci- 


lowing: 

(1) ORA adjudicative panel deliberations; 

(2) Volunteer Selection Board deliberations; 

(3) hearings, motions, and conferences before a regula- 
tory adjudicator in incapacity proceedings; 

(4) oral arguments before an Appeal Panel in incapacity 
proceedings; 

(5) motion hearings and oral arguments on interlocutory 
review prior to an order authorizing the filing of statement of 


plinary counsel are subject to the restrictions on advising and 


charges; 
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(6) review of material breach determination in diversion 
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these Rules, or in connection with a stipulation under Rule 


matters; 

(7) oral presentations regarding a stipulation; 

(8) motion hearings appointing custodian; 

(9) settlement conferences; and 

(10) any event or portion of an event subject to a protec- 
tive order. 

(c) Supreme Court Proceedings. Except as otherwise 
provided in these Rules or by order of the Supreme Court, 
Supreme Court proceedings are public to the same extent as 
other Supreme Court proceedings. Upon motion of a party in 
an incapacity proceeding under Title 8, the Supreme Court 
may take additional measures to ensure the confidentiality of 
information. 

RDI 3.3 PUBLIC AND CONFIDENTIAL INFORMATION 

(a) Public Information. The following information is 
public, subject to limitation by protective order, other provi- 
sions in these Rules, other applicable laws, order of a regula- 
tory adjudicator, or court order: 

(1) statements of concern and any related filed docu- 
ments made public under Rule 3.7; 

(2) orders of an Authorization Panel authorizing the fil- 
ing of a statement of charges; 


(3) pleadings, orders, notices, and documents filed with 
the Clerk in disciplinary proceedings: 

(4) after_a stipulation under Title 9 is approved by the 
ORA, (A) the record submitted to the ORA, (B) the order 
approving the stipulation, and (C) the stipulation; 

(5) resignations in lieu of discipline under Rule 9.2: 

(6) pleadings, orders, and documents filed with the 
Supreme Court, except in incapacity proceedings or informa- 
tion identified as confidential under Rules 7.3(c) and 7.4; 

(7) orders appointing and discharging custodians under 
Rule 16.1, including the appointed custodian's name and con- 
tact information; 

(8) the fact that a complainant has been determined to be 
a vexatious complainant and the order under Rule 5.5(g): 

(9) the fact that a proceeding under Title 8 is pending or 
that a disciplinary proceeding has been stayed pending the 
outcome of a proceeding under Title 8; 

(10) the fact that a licensed legal professional's license 
has been placed in incapacity inactive status or interim inca- 
pacity inactive status; 

(11) the fact that a licensed legal professional's license 
has been suspended on an interim basis under Title 7; 

(12) the fact that a matter has been diverted from disci- 
plinary proceedings after an Authorization Panel has autho- 
rized the filing of a statement of charges; and 

(13) the fact that a sanction or remedy has been imposed 
under Title 13. 

(b) Confidential Information. All information not 
defined as public under section (a) of this Rule is confiden- 
tial, including but not limited to: 

(1) information made confidential by a protective order, 
other provisions in these Rules, other applicable laws, an 
order of a regulatory adjudicator, or a court order: 

(2) discipline imposed under prior rules of this state that 


9.1, through a protective order under Rule 3.4: 

(3) information identified by a licensed legal profes- 
sional under Rule 2.13(c) to the Bar as privileged or confi- 
dential client information, unless disciplinary counsel obtains 
an order authorizing disclosure under Rule 2.13(f) or the cli- 
ent consents; 

(4) information regarding matters under Title 5, except 
as identified in section (a) of this Rule: 

(5) information regarding incapacity proceedings under 
Title 8, except as identified in section (a) of this Rule; and 

(6) information regarding vexatious complainant_pro- 
ceedings under Rule 5.5, except as identified in section (a) of 
this Rule. 

RDI 3.4 PROTECTIVE ORDERS 

(a) Purpose. To protect a compelling interest and for 
good cause shown, upon motion, a regulatory adjudicator 
may enter a protective order prohibiting or limiting disclo- 
sure or release of specific information, documents, or plead- 
ings and directing other actions necessary to implement the 
order. 

(b) Motion. A motion for a protective order must com- 
ply with the procedures for written motions under Rule 10.8. 


(c) Review. An Appeal Panel reviews decisions granting 


or denying a protective order or relief from a protective order 
if a written request for review is filed and served within five 


days of service of the decision. When a written request for 
review is filed, the Chief Regulatory Adjudicator assigns the 
matter to an Appeal Panel and establishes the timeline and 
terms for any additional briefing and oral argument. 


(d) Relief from a Protective Order. A regulatory adju- 


dicator may grant specific relief from a protective order on a 
showing of compelling need, provided the individual seeking 
relief establishes that reasonable efforts have been made to 
notify any person affected by the order. 

(e) Disclosure Prohibited While Motion Pending. The 
filing of a motion for a protective order prohibits disclosure 
or release of the materials or information sought to be pro- 
tected until an order deciding the motion is final. An order 
deciding the motion is final after the time for filing a request 
for review has expired or after a decision on review is filed 
and served. 


RDI 3.5 RELEASE OF CONFIDENTIAL INFORMATION 
WITHOUT NOTICE 


(a) Release upon Written Waiver. Upon written waiver 
by the licensed legal professional, the Bar may, without fur- 
ther notice to the licensed legal professional, release confi- 
dential disciplinary or incapacity information to any person 
or entity authorized by the licensed legal professional to 
receive the information. 

(b) Investigative Release. Except as otherwise prohib- 
ited by these Rules, an order entered under Rule 3.4, court 
order, or other applicable law, the Bar may, without notice to 
a licensed legal professional, release confidential disciplinary 


and incapacity information as reasonably necessary to con- 
duct an investigation, recruit counsel, or to keep a com- 


plainant advised of the status of a matter. When providing 
information to a complainant about the status of an incapacity 


was confidential when imposed. A record of confidential dis- 


matter, the information must be limited to the fact that a mat- 


cipline may be kept confidential during proceedings under 


ter is under investigation or has been stayed or deferred. 
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(c) Other Release. Except as otherwise prohibited by 
these Rules, an order entered under Rule 3.4, court order, or 
other applicable law, when it appears the information will 
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RDI 3.7 PUBLIC STATEMENT OF CONCERN 
(a) Authority. To protect members of the public from a 
substantial threat, the Chief Disciplinary Counsel may file a 


assist the recipient in performing the recipient's duties, the 


proposed statement of concern with the Clerk based on infor- 


Bar may release confidential disciplinary or incapacity infor- 


mation from a pending investigation into a respondent's 


mation related to a licensed legal professional or respondent 
without notice to that person as follows: 

(1) to the Client Protection Board; 

(2) to the Practice of Law Board; 

(3) to the Character and Fitness Board; 

(4) to other counsel performing duties under these Rules, 
including special conflicts disciplinary counsel, adjunct dis- 
ciplinary counsel, and appointed incapacity counsel; 

(5) to custodians appointed under Rule 16.1; 

(6) to the Volunteer Selection Board; 

(7) to the Bar's Board of Governors or officers, as 
deemed reasonably necessary by Chief Disciplinary Counsel; 

(8) to any state, federal, or tribal court judicial officer if 
the information is relevant to the licensed legal professional's 
conduct before the court or to a judicial officer's reporting 
obligation under the Code of Judicial Conduct or other law; 

(9) to authorities in any jurisdiction authorized to inves- 
tigate alleged unlawful activity; 

(10) to authorities in any jurisdiction authorized to inves- 
tigate judicial or licensed legal professional misconduct or 
incapacity; or 

(11) to any lawyer representing the Bar in any matter. 

(d) Duty to Maintain Confidentiality. Any recipient of 
information under sections (c)(1)-(7) of this Rule must main- 
tain the confidentiality of that information. Any recipient of 
information under sections (c)(8)-(1 1) must be notified of the 
Bar's confidentiality obligations under these Rules. 


RDI 3.6 RELEASE OF CONFIDENTIAL INFORMATION 
WITH NOTICE 


(a) Discretionary Release. Except as prohibited by Rule 
3.4, the Chief Disciplinary Counsel may authorize the gen- 
eral or limited release of any confidential information when it 
appears necessary to: 

(1) protect the interests of clients or other persons, the 
public, or the integrity of the disciplinary process or the Bar; 

(2) respond to specific inquiries about matters that are in 
the public domain; or 

(3) correct a false or misleading public statement. 


(b) Notice. A respondent must be given notice of a deci- 


sion to release information under this Rule before its release 


apparent ongoing serious misconduct not otherwise made 
public by these Rules. The proposed statement must not dis- 
close information protected by Rule 3.4. 

(b) Procedure. 

(1) A copy of the proposed statement of concern must be 
served on the respondent who is the subject of the statement 
of concern. 

(2) The respondent may file an objection with the Clerk 
within seven days of the service of the proposed statement of 
concern. The respondent must serve the objection on the 
Office of Disciplinary Counsel. 

(3) If a timely objection is filed, the Chief Regulatory 
Adjudicator determines the procedure for prompt consider- 
ation of the objection. The proposed statement_of concern 
becomes a public statement of concern only if the Chief Reg- 
ulatory Adjudicator so orders. The Chief Regulatory Adjudi- 
cator's decision is not subject to further review. 

(4) If no timely objection is filed, the proposed statement 
of concern becomes a public statement of concern seven days 
after service. 

(c) Withdrawal. The Chief Disciplinary Counsel may 
withdraw a public statement of concern at any time by filing 
a notice of withdrawal with the Clerk. The respondent may at 
any time request that the Chief Regulatory Adjudicator order 
the public statement of concern withdrawn. The Chief Regu- 
latory Adjudicator determines the procedure for prompt con- 
sideration of the request. If withdrawn, the public statement 
of concern is removed from the website maintained by the 
Bar for public information. 

(d) Confidentiality. A proceeding under this Rule, 
including a proposed statement of concern and any docu- 
ments filed in the proceeding, is confidential unless the pro- 
posed statement of concern is made public under section (b) 
(3) or (b)(4). 

RDI 3.8 NOTICE OF DISCIPLINARY ACTION, RESIGNA- 


TION IN LIEU OF DISCIPLINE, INTERIM SUSPENSION, OR 
PLACEMENT IN INCAPACITY INACTIVE STATUS 


(a) Notices. The Clerk must notify and send appropriate 
documentation to the following entities of the imposition of a 
disciplinary sanction, a placement of the respondent's license 


unless the Chief Disciplinary Counsel finds that notice would 


in incapacity inactive status, a resignation in lieu of disci- 
pline, or the filing of a statement of concern made public 


jeopardize serious interests of any person or the public or 


under Rule 3.7: 


would be detrimental to the integrity of the disciplinary pro- 
cess or the Bar. Notice must be given seven days before 


(1) the Supreme Court and the discipline authority or 
highest court in any jurisdiction where the licensed legal pro- 


release and must include a description of the information that 
will be released. 
(c) Finality. A respondent may serve and file a motion 


fessional is believed to be admitted to practice law: 
(2) the chief judge of each federal district court in Wash- 
ington State and the chief judge of the United States Court of 


for protective order under Rule 3.4 before the information is 


Appeals for the Ninth Circuit, as appropriate for the license 


released. Otherwise, a decision to release information under 


this Rule is not subject to further review. 
(d) Inability to Act. When the Chief Disciplinary Coun- 


type; 
(3) the presiding judge of the superior court of the county 
in which the licensed legal professional maintained a prac- 


sel is unable to act, or upon the request of the Chief Disci- 
plinary Counsel, decisions under this Rule will be made by 
the Executive Director or a special conflicts disciplinary 


tice, as appropriate for the license type; and 
(4) the American Bar Association National Lawyer Reg- 


ulatory Data Bank. 


counsel assigned to the matter. 
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(1) Notice. Notice of the imposition of any disciplinary 
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will be made part of the disciplinary investigative file. A 


sanction, resignation in lieu of discipline, interim suspension, 


record, limited to the name of the lawyer, LLLT, LPO, law 


information ordered published under Rule 9.3 (b)(3), place- 


firm, or closing firm examined or re-examined under Rule 


ment of a respondent's license in incapacity inactive status, or 


15.1, together with the date the examination or re-examina- 


a statement of concern made public under Rule 3.7 must be 
published in the official publication of the Bar and on a web- 


tion was concluded, will be maintained for a period of seven 
years for the purpose of determining prior examinations 


site maintained by the Bar for public information. Notices 


under Rule 15.1(c). 


should include sufficient information to adequately inform 
the public and the members of the Bar about any misconduct 
found, rules violated, and disciplinary sanction imposed. For 
a placement of a respondent's license in incapacity inactive 
status, no reference may be made to the specific incapacity. 
For an interim suspension, the basis of the interim suspension 
must be stated. Bar counsel must serve a copy of the draft 


notice under this section on respondent and disciplinary 
counsel under Rule 4.1. Disciplinary counsel or respondent 


may provide Bar counsel with comments on the draft notice, 
which must be received within ten days of service. Bar coun- 
sel must review comments timely received, but Bar counsel's 
decision about the content of the notice is not subject to fur- 
ther review. 

(2) Publication. Notices published in the official publi- 
cation of the Bar and posted on the Bar website may not be 
removed following publication, unless ordered by the 
Supreme Court or otherwise set forth in these Rules. 

RDI 3.9 MAINTENANCE OF RECORDS 


(a) Permanent Records. The Clerk's file, admitted 


RDI 3.10 NO RETROACTIVE EFFECT 

These Rules do not modify the public or confidential 
nature of information or pleadings made public or confiden- 
tial under disciplinary or incapacity procedural rules in effect 
prior to enactment of these Rules. 


TITLE 4 - GENERAL PROCEDURAL RULES 


RDI 4.1 SERVICE OF PAPERS 

(a) General. Whenever these Rules require service of 
papers or documents, service must be accomplished as pro- 
vided in this Rule. 

(b) Methods of Service. 

(1) Electronic Service. 

(A) The parties may consent in writing to electronic ser- 


vice of all papers or documents unless these Rules specifi- 
cally provide for a different means of service. Electronic ser- 


vice is complete on transmission when made prior to 5:00 
p.m. Pacific Time on a day that is not a Saturday, Sunday, or 
legal holiday. Service made on a Saturday, Sunday, legal hol- 
iday, or after 5:00 p.m. Pacific Time on any other day is 


exhibits, and transcripts of the proceedings are permanent 


deemed complete on the first day thereafter that is not a Sat- 


records in any matter in which: 
(1) the filing of a statement of charges was authorized, 
(2) an incapacity proceeding was authorized or com- 
menced, 
(3) a sanction was imposed, 
(4) a placement of a respondent's license in incapacity 


urday, Sunday, or legal holiday. If properly made, electronic 
service is presumed effective. 
(B) The address for electronic service is as follows: 


(i) If service is on the Office of Disciplinary Counsel, to 


the assigned disciplinary counsel's email address on file with 
the Bar, unless a different email address is designated by dis- 


inactive status was ordered, 

(5) the respondent resigned in lieu of discipline under 
Rule 9.2 

(6) a statement of concern was made public under Rule 
3.7, or 

(7) a custodian was appointed under Rule 16.1. 

(b) Retention and Destruction of Complaint and 
Investigative Files. Except as specified below, file materials 
that are not permanent records under section (a) of this Rule 
may be destroyed three years after the matter is closed. File 
materials on a matter closed after a diversion may be 
destroyed no sooner than five years after the closure. File 
materials that are not permanent records must be destroyed 
on the schedule set forth above on the respondent's request 


(ii) If service is on respondent or any lawyer representing 
the respondent, to the email address on file with the Bar, 
unless a different email address is provided in an answer to a 
statement of charges or in a notice of appearance by counsel. 

(C) Ifa party agrees to electronic service under this Rule, 
the email address specified in section (b)(1)(B) of this Rule 
must be sufficient to receive electronic transmission of infor- 
mation and electronic documents. 

(D) Consent to electronic service does not preclude ser- 
vice by other means. 

(2) Service by Mail. 

(A) If the parties do not consent to electronic service 
under section (b)(1) of this Rule, all papers and documents 


unless the file materials are being used in an ongoing investi- 
gation or other good cause exists for retention. File materials 
related to records made permanent under section (a) of this 
Rule, including investigative files, may be retained indefi- 
nitely in disciplinary counsel's discretion. 


(c) Retention and Destruction of Random Examina- 


tion Files. In any random examination matter under Rule 
15.1 that was concluded without an investigation being 


ordered, the file materials relating to the matter may be 
destroyed three years after the matter was concluded. For any 
random examination matter resulting in an ordered investiga- 


must be served by mail unless these Rules specifically pro- 
vide for a different means of service. Service by mail may be 
accomplished by postage-prepaid mail. If properly made, ser- 
vice by mail is complete on the date of mailing. Service by 
mail is effective regardless of whether the person to whom it 
is addressed actually receives it. 

(B) Service by mail may be by first class mail or by cer- 
tified or registered mail, return receipt requested. 

(C) The address for service by mail is as follows: 

(i) If service is on the Office of Disciplinary Counsel, 
directed to the assigned disciplinary counsel at the address of 


tion, the materials related to the random examination matter 


the Bar, unless a different address is designated; 
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(ii) If service is on respondent or any lawyer representing 
the respondent, to the address on file with the Bar, unless a 
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(b) Filing of Orders. Any written order, decision, or rul- 
ing of the ORA must be filed with the Clerk. 


different address is provided in an answer to a statement of 
charges or in a notice of appearance by counsel. 
(3) Service by Delivery. If service by mail is permitted, 


(c) Service of Orders. The Clerk must serve any written 
order, decision, or ruling of the ORA on disciplinary counsel 
and the respondent or any lawyer representing the respon- 


service may instead be accomplished by leaving the docu- 
ment at the address for service by mail. 

(4) Personal Service. If personal service is required 
under these Rules, it must be accomplished as follows: 

(A) if the respondent is found in Washington State, by 
personal service in the manner required for personal service 


dent. Unless the ORA orders otherwise, service by the Clerk 
should be made electronically as set forth in Rule 4.1 
WAB). 

(d) Respondents Who Are Not Bar Members. If a 


respondent is not licensed to practice law in Washington and 
does not have a mailing address or an email address on file 


of a summons in a civil action in the superior court; 

(B) if the respondent cannot be found in Washington 
State, service may be made either by: 

(i) leaving a copy at the respondent's place of usual 
abode in Washington State with a person of suitable age and 
discretion then resident therein; or 

(ii) mailing by registered or certified mail, postage pre- 
paid, a copy addressed to the respondent at the respondent's 
last known place of abode, office address maintained for the 
practice of law, post office address, or address on file with the 
Bar, or to the respondent's resident agent whose name and 
address are on file with the Bar under APR 13(f). 

(C) if the respondent is found outside of Washington 
State, then by the methods of service described in (A) or (B) 
above. 

(c) Service on Guardian. If there is a court-appointed 
guardian or guardian ad litem for a respondent, service under 
sections (a) and (b) of this Rule above must also be made on 
the guardian or guardian ad litem. 

(d) Proof of Service. 

(1) If service is accomplished electronically or by mail, 
proof of service may be made by a certificate of service. 

(2) If personal service is required, proof of service may 
be made by affidavit or declaration of service, sheriffs return 
of service, or a signed acknowledgment of service. 

(3) Proof of service in all cases must be filed but need not 
be served. 

RDI 4.2 FILING; ORDERS 


(a) Filing Generally. Except in matters before the 


Supreme Court, whenever filing is required under these 
Rules, the document must be filed with the Clerk. Filing of 


documents for matters before the Supreme Court is governed 
by the Rules of Appellate Procedure. 

1) Timing. Any document is timely filed only if it is 
received by the Clerk within the time permitted for filing. A 
document received by the Clerk after 5:00 p.m. Pacific Time 
or on a Saturday, Sunday, or legal holiday is deemed filed on 
the first day thereafter that is not a Saturday, Sunday, or legal 
holiday. 

(2) Signing. Documents filed with the Clerk must be 
signed by the party or person filing the document or the attor- 
ney of record for the party or person filing the document. 

(3) Electronic Filing. The parties should file electroni- 
cally. Electronic filing may be accomplished by email or an 
electronic system approved by the Clerk. 

(4) Refusal by Clerk. The Clerk may refuse to accept for 
filing any document not in compliance with these Rules and 
must notify the parties of the refusal and the reason for the 
refusal. 
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with the Bar, the respondent must provide the disciplinary 
counsel or the Clerk with a mailing address and an email 
address to receive service of papers. In the absence of a mail- 
ing address or email address provided by the respondent, dis- 
ciplinary counsel or the Clerk may serve the respondent at 
any reasonably ascertainable address where it appears the 
respondent receives mail or email. 

RDI 4.3 PAPERS AND DOCUMENTS IN PROCEEDINGS 

Except as otherwise provided in Titles 11 or 12, all 
pleadings, documents, or other papers filed in proceedings 
must be legibly written or typed using no smaller than 12- 
point font and prepared on 8 1/2 by 11 inch paper or the elec- 
tronic equivalent. 

RDI 4.4 COMPUTATION OF TIME 

CR 6 (a) and (e) govern the computation of time under 
these Rules. 

RDI 4.5 EXTENSION OR REDUCTION OF TIME IN PRO- 
CEEDINGS 

In any proceeding, except for notices of appeal or mat- 
ters pending before the Supreme Court, the ORA may, on its 
own initiative or on motion of a party, enlarge or shorten the 
time within which an act must be done in a particular case for 
good cause. 

RDI 4.6 SUBPOENA UNDER THE LAW OF ANOTHER JURIS- 
DICTION 

Upon a showing of good cause, disciplinary counsel or a 
regulatory adjudicator may issue a subpoena to compel the 
attendance of witnesses or production of documents in this 
state for use in disciplinary or incapacity proceedings in 
another jurisdiction. The person seeking the subpoena must 
certify that the subpoena has been approved or authorized 
under the law or disciplinary rules of the other jurisdiction. 
Service, enforcement, and challenges to a subpoena issued 
under this Rule are governed by the provisions of these 
Rules. 

RDI 4.7 ENFORCEMENT OF SUBPOENAS 

Any person who fails, without adequate excuse, to obey 
a subpoena served upon that person under these Rules may be 
deemed in contempt of the Washington Supreme Court. To 
enforce subpoenas issued under these Rules, a party must file 
a petition for an order to show cause with the Supreme Court. 
The petition must (1) be accompanied by a copy of the sub- 
poena and proof of service; (2) state the specific manner of 
the lack of compliance; and (3) specify the relief sought. The 
person subject to the subpoena may file an answer to the peti- 
tion within seven days of service. The Court considers the 
petition and any answer and issues an order granting or deny- 
ing the relief sought. 

RDI 4.8 SERVICE AND FILING BY AN INMATE CONFINED 
IN AN INSTITUTION 
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Service and filing of papers under these Rules by an 
inmate confined in an institution must conform to the require- 
ments of GR 3.1. 

RDI 4.9 REDACTION OR OMISSION OF PERSONAL IDENTI- 
FIERS 
from all publicly filed exhibits, documents, and pleadings the 
following personal identifiers: social security numbers, 
financial account numbers, and driver's license numbers. 
When it is not feasible to redact or omit a personal identifier, 
the filing party must seek a protective order under Rule 3.4 to 
have the document filed under seal. 


TITLE 5 - REVIEW, INVESTIGATION, AND COMPLAINT PROCE- 
DURES 


RDI 5.1 INVESTIGATIVE AUTHORITY 

(a) Authority. Disciplinary counsel may take appropri- 
ate steps to investigate any alleged or apparent misconduct 
by, or incapacity to practice law of, a licensed legal profes- 
sional whether disciplinary counsel learns of it by complaint 
or otherwise. 

(b) Submitting a Complaint. Any person or entity may 
submit to the Office of Disciplinary Counsel a written com- 
plaint concerning the misconduct or incapacity to practice 
law of a licensed legal professional. Disciplinary counsel 
must review the information to determine whether an investi- 
gation or further action is warranted. 


RDI 5.2 COMPLAINANT CONSENT TO DISCLOSURE AND 
EXCEPTIONS 


(a) Consent to Disclosure. By submitting a complaint, 
the complainant consents to the following: 

(1) all information the complainant submits may be dis- 
closed to the respondent or to any person eligible to receive 
information under these Rules; and 

(2) the respondent or any other licensed legal profes- 
sional contacted by the complainant may disclose to disci- 
plinary counsel any information relevant to the investigation. 


(b) Consent Does Not Extend to Other Forums. Con- 


sent to disclosure under this Rule does not constitute a waiver 


of any privilege or restriction against disclosure in any other 
forum. 


(c) Withholding Information. Disciplinary counsel has 
discretion to withhold information in whole or in part from 
the respondent or an individual otherwise eligible to receive 
it when disciplinary counsel deems it necessary to protect a 
privacy, safety, or other compelling interest of a complainant 
or other person. 


(d) Confidential Source. If a person or entity submits a 
complaint and asks to be treated as a confidential source, the 


person's identity may not be disclosed during an investigation 
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RDI 5.4 DEFERRAL BY DISCIPLINARY COUNSEL 

(a) Deferral. Disciplinary counsel may defer action 
under Rule 5.1(b) or investigation under this Title: 

(1) if it appears that the allegations are related to pending 
civil or criminal litigation; 

(2) if it appears that the respondent lacks the physical or 
mental capacity to respond; 

(3) if an incapacity proceeding under Title 8 is pending; 
or 

(4) for other good cause. 

When making a deferral decision, disciplinary counsel 
considers whether deferral will endanger the public. 

(b) Notice and Review. Disciplinary counsel must 
inform the respondent and may inform the complainant of a 
deferral decision. A deferral decision is not subject to review. 

RDI 5.5 VEXATIOUS COMPLAINANTS 

(a) Definition. A "vexatious complainant" is a com- 
plainant who has engaged in a frivolous or harassing course 
of conduct relating to the submission of complaints that so 
departs from a reasonable standard of conduct as to render the 
complainant's conduct abusive to the disciplinary system or 
participants in the disciplinary system. 

(b) Motion. Either disciplinary counsel or a respondent 
may file a motion with the ORA to declare the complainant 
vexatious. The filing of a motion does not suspend a respon- 
dent's duties under these Rules. The moving party may 
request a temporary order stating that disciplinary counsel 
need not accept, acknowledge, review, or investigate com- 
plaints from the alleged vexatious complainant. 

(c) Requirements of Motion. The motion must set forth 
with particularity the facts establishing that the complainant's 

(d) Service. The moving party must serve a copy of the 
motion on the complainant. If the motion is filed by a respon- 


dent, the motion must also be served on disciplinary counsel. 
Disciplinary counsel may notify any current or former 


respondent against whom a complaint has been filed by the 
alleged vexatious complainant of the motion. 

(e) Response to Motion. The complainant or disci- 
plinary counsel may file a written response no later than 20 
days after service of the motion. 

(£) Temporary Order. During the pendency of the 
motion, the ORA may issue a temporary order stating that 
disciplinary counsel need not accept, acknowledge, review, 
or investigate complaints from the alleged vexatious com- 
plainant. 

(g) Order. If the ORA finds that the complainant's con- 
duct is vexatious, the ORA must issue findings of fact and a 


or proceeding unless ordered by a regulatory adjudicator as 


separate order relieving disciplinary counsel of the obligation 


necessary for the respondent to conduct a proper defense. A 


to accept, acknowledge, review, or investigate complaints 


confidential source is not entitled to the notification required 


from the vexatious complainant and any other necessary and 


under Rule 5.12. 
RDI 5.3 REQUEST FOR PRELIMINARY RESPONSE 


Disciplinary counsel may request a written preliminary 
response from a respondent to information obtained under 
Rule 5.1. If disciplinary counsel requests only the respon- 
dent's written preliminary response and does not request spe- 


proper relief. The relief ordered must be no broader than nec- 
essary to prevent the harassment and abuse found. If the ORA 
finds that the complainant's conduct is not vexatious, the 
ORA must issue an order denying the motion. 

(h) Confidentiality. The fact that a complainant has 
been determined to be a vexatious complainant and the order 


cific information or specific records, files, or accounts, the 


are public information. All other proceedings and documents 


request is not subject to objection under Rule 5.6(b). 


related to a motion under this Rule are confidential. 
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(i) Review by Court. The moving party, the com- 


plainant, or disciplinary counsel may seek review of the 


Washington State Register, Issue 21-06 


(1) Objections to written investigative inquiries under 
Rule 5.6 and 


ORA's order by filing a petition for discretionary review 
under the procedures set forth in Rule 12.4. No other appeal 
of the order is allowed. Information made confidential under 
these Rules remains confidential in any Supreme Court pro- 
ceeding. 

RDI 5.6 INVESTIGATIVE INQUIRIES AND OBJECTIONS 

(a) General Investigative Inquiries. Upon inquiry or 
request by disciplinary counsel, any licensed legal profes- 
sional must: 

(1) furnish in writing, or orally if requested, a full and 


(2) Objections to investigative subpoenas or disciplinary 
counsel inquiries or requests made at a deposition under Rule 
5.7. 

(b) Procedure. 

(1) The person objecting must file a motion seeking 
review of the objection within 15 days of the date of the 
objection. If no motion is filed within 15 days, the objection 
is deemed abandoned. 

(2) A motion seeking review of an objection must clearly 
and specifically set out what is being objected to and the basis 


complete response to inquiries and questions; 

(2) permit inspection and copying of requested records, 
files, and accounts; 

(3) furnish copies of requested records, files, and 


for the objection. 
(3) In considering an objection to a written investigative 


inquiry, subpoena, or disciplinary counsel inquiry or request 
made at a deposition under this Rule, the ORA should con- 


accounts: 
(4) furnish written releases or authorizations if needed to 


obtain documents or information from third parties, including 
requests directed to a respondent under Rule 2.12(d); and 


(5) comply with investigatory subpoenas under Rule 5.7. 


sider the following factors: 

(A) the relevance and necessity of the information to the 
Investigation; 

(B) whether the information requested by the inquiry is 
likely to lead to information relevant to the investigation; 


(b) Objections. Within 30 days of service of a written 
investigative inquiry or request under section (a) of this Rule, 
a licensed legal professional may serve a written objection on 
disciplinary counsel. An objection is reviewed by the ORA 
under Rule 5.8. 

RDI 5.7 INVESTIGATIVE SUBPOENAS AND DEPOSITIONS 

(a) Procedure. Before filing a statement of charges, dis- 
ciplinary counsel may issue a subpoena for a deposition or to 


obtain documents without a deposition. CR 30 and 31 pro- 
vide guidance for depositions under this Rule. The respon- 


(C) the availability of the information from other 
sources; 
(D) the sensitivity of the information and potential 


impact on a client, including the client's right to effective 
assistance of counsel: 


(E) the expressed desires of a client; 

(F) whether the objection was made before the due date 
of the request or inquiry; and 

(G) whether the burden of producing the requested infor- 
mation outweighs the likely utility of the information to the 


dent need not be given notice of a subpoena issued under sec- 


investigation. 


tion (b) of this Rule. 
(b) Subpoenas. Disciplinary counsel may issue a sub- 


(4) In ruling on an objection under this Rule, the ORA 
may deny the objection, or sustain the objection in whole or 


poena to compel a respondent or a witness to (1) attend a 


in part, and may establish terms or conditions under which 


deposition; (2) produce books, documents, or other evidence 
at_a deposition; or (3) produce books, documents, or other 


specific information may be withheld, provided, maintained, 
or used. When appropriate, a ruling may take the form of, or 


evidence without a deposition. CR 45 provides guidance for 


may accompany, a protective order under Rule 3.4. 


subpoenas issued under this Rule, but the notice required by 
CR 45 (b)(2) need not be given. Subpoenas may be enforced 
as set forth in Rule 4.7. 


(c) Objections to Subpoenas and Deposition Requests 
or Inquiries. 

(1) Objections. For good cause, the subject of a subpoena 
may object to an investigative subpoena or a request or 
inquiry by disciplinary counsel during a deposition under this 
Rule. Any such objection must be in writing or on the record 
and is reviewed under Rule 5.8. 

(2) Timeliness of Objections. An objection to a subpoena 
under this Rule is timely if made prior to the date specified 
for production or the date of the deposition. An objection to a 
request or inquiry made by disciplinary counsel during the 
course of a deposition is timely only if made in response to 
the request or inquiry during the deposition. A timely objec- 
tion suspends any duty to respond to the subpoena or to the 
request or inquiry until a ruling has been made. 

RDI 5.8 REVIEW OF OBJECTIONS 

(a) Review Authorized. On motion, the ORA may hear 
the following matters: 
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(5) Review of a ruling under this Rule may be sought 
under Rule 11.10. 

RDI 5.9 COOPERATION 

(a) Duty to Respond. A licensed legal professional, 
whether or not a respondent as defined in Rule 2.12(a), must 
promptly respond to requests, inquiries, and subpoenas from 
disciplinary counsel, subject to Rules 2.13, 5.3, 5.6, and 5.7. 


(b) Noncooperation Deposition. If a licensed legal pro- 


fessional has not complied with any request made under this 
Title for more than 30 days from the date of the request, dis- 


ciplinary counsel may notify the licensed legal professional 
that failure to comply within 10 days may result in the 
licensed legal professional's deposition or subject the 
licensed legal professional to interim suspension under Rule 
7.2. Ten days after this notice, disciplinary counsel may serve 
the licensed legal professional with a subpoena for a deposi- 
tion. Any deposition conducted after the 10-day period and 
necessitated by the licensed legal professional's continued 
failure to cooperate may be conducted at any place in Wash- 
ington State. 
(c) Costs and Expenses. 
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(1) A licensed legal professional who has been served 
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be transmitted by the Clerk to the Court, where it will be cir- 


with a subpoena under this Rule is liable for the actual costs 


culated among the justices for informational purposes. 


of the deposition, including but not limited to service fees, 
court reporter fees, travel expenses, the cost of transcribing 
the deposition if ordered by disciplinary counsel, and a rea- 
sonable attorney fee of $750. 

(2) The procedure for assessing costs and expenses is as 
follows: 

(A) Disciplinary counsel applies to the ORA by itemiz- 
ing the costs and expenses and stating the reasons for the 


(f) Finality. The Authorization Panel's order is not sub- 
ject to review. 

RDI 5.11 CLOSURE BY DISCIPLINARY COUNSEL 

(a) Closure Without Investigation. Disciplinary coun- 


sel may close a complaint after a determination that no inves- 
tigation or further action is warranted. 


(b) Closure of Investigation. Disciplinary counsel may 


close an investigation and any related complaints after a 


deposition. 

(B) The licensed legal professional has 10 days to 
respond to disciplinary counsel's application. 

(C) The ORA by order assesses appropriate costs and 


determination that no further action is warranted. 

(c) Finality. Closure under section (a) or (b) of this Rule 
is not subject to review. If disciplinary counsel receives infor- 
mation about a closed matter, disciplinary counsel may con- 


expenses. The order assessing costs and expenses is not sub- 


sider that information to determine what, if any, action is 


ject to further review. 

(d) Grounds for Discipline. A licensed legal profes- 
sional's failure to cooperate fully and promptly with any 
requests, inquiries, or subpoenas as required by these Rules is 


appropriate. 
(d) Closure Not Required. None of the following alone 


requires disciplinary counsel to close a complaint or investi- 
gation: the unwillingness of a complainant to cooperate with 


also grounds for discipline. 


RDI 5.10 REPORTING INVESTIGATIONS TO AN AUTHORI- 
ZATION PANEL 


(a) Request to an Authorization Panel. Disciplinary 
counsel may file a request for an order authorizing the filing 


of a statement of charges or the initiation of incapacity pro- 
ceedings. The request must set forth the basis for the disci- 


plinary or incapacity proceeding. Disciplinary counsel must 
file the request with the Clerk and serve the request_on the 
respondent. 

(b) Response. A respondent may file with the Clerk a 
written response to disciplinary counsel's request within 15 
days of service of the request. The respondent must serve any 
response on disciplinary counsel. 

(c) Reply. Disciplinary counsel may file with the Clerk a 


disciplinary counsel, the withdrawal of a complaint, a com- 
promise between the complainant and the respondent, or res- 
titution by the respondent. 

RDI 5.12 NOTIFICATION 

(a) Closing. Disciplinary counsel must notify the 
respondent and complainant after a complaint or an investi- 
gation has been closed under Rule 5.11. 


(b) Other Notification. Disciplinary counsel must 
notify the respondent and complainant after the results of an 


investigation have been reported to an Authorization Panel 
under Rule 5.10(a). Disciplinary counsel must notify the 


respondent and may notify the complainant that a matter has 
been deferred under Rule 5.4. Disciplinary counsel must 
notify the complainant after a matter has been diverted under 
Title 6 or resolved without a hearing under Title 9. 


reply to the respondent's response within five days of service 
of the response. Disciplinary counsel must serve any reply on 
the respondent. 

(d) Standard. An Authorization Panel must authorize 
the filing of a statement of charges if, based on existing law 


TITLE 6 - DIVERSION 


RDI 6.1 GENERAL 
(a) Definition. Diversion is a process that may resolve a 
matter without further investigation or proceedings and with- 


or a good faith argument for an extension of existing law, suf- 


out a public disciplinary sanction. Disciplinary counsel may 


ficient information exists whereby a reasonable trier of fact 


offer diversion to a respondent who commits a less serious 


could find one or more of the alleged rule violations by a 
clear preponderance of the evidence, even if that evidence is 


violation of the applicable rules of professional conduct. Dis- 
ciplinary counsel and respondent enter into a contract setting 


disputed. The standard for authorization to initiate incapacity 


forth conditions that respondent must satisfy. Successful 


proceedings is set forth in Rule 8.2(a). 
(e) Order. After considering materials filed by disci- 


completion of a diversion contract results in closure of a mat- 
ter with no further action. 


plinary counsel and the respondent under this Rule, an 
Authorization Panel issues an order: 
(1) authorizing the filing of a statement of charges or the 


(b) Timing. Disciplinary counsel may offer diversion to 
a respondent at any time but no later than 60 days after serv- 
ing a statement of charges. 


initiation of incapacity proceedings, as requested by disci- 


plinary counsel; 
(2) denying the request to file a statement of charges, 


RDI 6.2 LESS SERIOUS MISCONDUCT 
Less serious misconduct is conduct not warranting a 
sanction that restricts a respondent's license to practice law. 


with prejudice; or 

(3) denying the request to file a statement of charges or 
to initiate incapacity proceedings, without prejudice to the fil- 
ing of a subsequent request based on the presentation of addi- 
tional information. 

An order denying the request must include an explana- 
tion of the reasons for the denial and the determination on 


Conduct is not ordinarily considered less serious misconduct 
if the misconduct: 

(a) involves the misappropriation of funds; 

(b) results in or is likely to result in substantial prejudice 
to a client or other person; 

(c) is of the same nature as misconduct for which the 
respondent has been sanctioned or admonished in the last five 


prejudice. Any order denying the request with prejudice must 


years; 
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(d) involves dishonesty, deceit, fraud, or misrepresenta- 
tion; 
(e) constitutes a felony as defined in Rule 1.3(f): 
(f) is part of a pattern of similar misconduct; or 
(g) involves knowing and repeated practice outside the 
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(10) a plan for the respondent to transition out of prac- 
tice; 
(11) ethics consultation; or 
(12) any other program or corrective course of action 
agreed to by disciplinary counsel and the respondent to 


scope of the respondent's license to practice law. 

RDI 6.3 FACTORS FOR DIVERSION 

If the misconduct is less serious misconduct under Rule 
6.2, disciplinary counsel considers the following factors in 


address the respondent's misconduct. 


(d) Limitations. A diversion contract does not create 


any enforceable rights, duties, or liabilities in any person not 
a party to the diversion contract or create any such rights, 


determining whether to offer diversion to a respondent: 
(a) whether the sanction for the alleged violations is 


duties, or liabilities outside of those stated in the diversion 
contract or provided by this Title. 


likely to be no more severe than a reprimand; 
(b) whether participation in diversion is likely to 


(e) Amendment. The contract may be amended at any 
time by written agreement of the respondent and disciplinary 


improve the respondent's future professional conduct and 


counsel. 


protect the public; and 

(c) whether the respondent previously participated in 
diversion. 

RDI 6.4 DIVERSION CONTRACT 

(a) Negotiation. Disciplinary counsel and the respon- 
dent negotiate a diversion contract, the terms of which are tai- 
lored to the individual circumstances. 

(b) Requirements. A diversion contract must: 

(1) be signed by the respondent and disciplinary counsel; 


RDI 6.5 DECLARATION SUPPORTING DIVERSION 

A diversion contract must be supported by a declaration 
approved by disciplinary counsel and signed by the respon- 
dent setting forth the respondent's misconduct related to the 
matter or matters to be diverted. 


RDI 6.6 STATUS OF INVESTIGATION OR PROCEEDINGS 
DURING DIVERSION 


After the respondent and disciplinary counsel execute a 
diversion contract, the investigation or proceeding is stayed 


(2) set forth the terms and conditions of the plan for the 


pending completion of diversion. 


respondent and, if appropriate, identify the use of a monitor 
and the monitor's responsibilities. If a monitor is assigned, 


the contract must include respondent's limited waiver of con- 
fidentiality permitting the monitor to make appropriate dis- 


RDI 6.7 COMPLETION OR TERMINATION OF DIVERSION 


(a) Successful Completion. Upon disciplinary counsel's 


determination that diversion has been successfully com- 
pleted, any investigation that was stayed pending completion 


closures to fulfill the monitor's duties under the contract; 
(3) include a statement in substantially the following 


of diversion must be closed under Rule 5.11. Any proceeding 
that was stayed pending completion of diversion must be dis- 


form: "This diversion contract is a compromise and settle- 


missed by order of a regulatory adjudicator upon notice from 


ment of one or more disciplinary matters. Except as specifi- 


disciplinary counsel that the diversion was successfully com- 


cally authorized by the Rules for Discipline and Incapacity or 


pleted. A proceeding dismissed under this Rule becomes final 


by agreement, it is not admissible in any court, administra- 
tive, or other proceedings. It may not be used as a basis for 


establishing liability to any person who is not a party to this 
contract"; 

(4) provide for oversight of fulfillment of the contract 
terms. Oversight includes reporting any alleged breach of the 
contract to disciplinary counsel; 

(5) provide that the respondent will pay all costs incurred 


without entry of a final order under Rule 13.1(a). A respon- 


dent who successfully completes diversion cannot be disci- 
plined based solely on the same facts and violations set forth 
in the diversion contract and respondent's declaration. 

(b) Termination for Material Breach. If disciplinary 
counsel determines that a respondent has materially breached 


the contract, disciplinary counsel may terminate the diver- 
sion. Disciplinary counsel must notify the respondent of ter- 


in connection with the contract. The contract may also pro- 


mination from diversion. Unless review is sought under sec- 


vide that the respondent will pay the costs associated with the 


tion (c) of this Rule, disciplinary counsel resumes any matter 


matter to be diverted; 

(6) include a specific acknowledgment that a material 
violation of a term of the contract may result in termination of 
the contract under Rule 6.7(b); and 

(7) include a specific acknowledgment that the diversion 


that was stayed. 
(c) Review_by the ORA. A regulatory adjudicator 


reviews disputes about fulfillment or material breach of the 
terms of the contract on the request of the respondent or dis- 
ciplinary counsel. The request must be filed with the Clerk 


contract and the supporting declaration are subject to release 


within 15 days of notice to the respondent of the determina- 


under Rule 3.6. 
(c) Optional Terms. Diversion may include: 


(1) fee arbitration; 
(2) arbitration; 
(3) mediation; 


(4) office management assistance; 
(5) assistance programs for licensed legal professionals; 


(6) psychological and behavioral counseling; 
(7) monitoring; 
(8) restitution; 


(9) continuing legal education programs; 
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tion for which review is sought. A timely request for review 
stays further action on the matter until the regulatory adjudi- 
cator rules on the request. Determinations by a regulatory 
adjudicator under this section are not subject to further 
review. 

RDI 6.8 CONFIDENTIALITY 

Absent consent of the respondent, the fact of diversion 
and the diversion documents are confidential and must not be 
disclosed except as follows: 


(a) Notification to Complainant. After disciplinary 


counsel and the respondent execute a diversion contract, dis- 
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ciplinary counsel must notify the complainant that a matter 
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tute a felony or that the respondent is not the individual con- 


has been diverted. 


(b) Notification to Persons Providing Services under 


the Contract. The diversion contract and declaration may be 


victed. 
(1) Definition of Conviction. Conviction for the purposes 
of this section is defined in Rule 1.3(f). 


disclosed to individuals or entities who will provide services 
or administration in connection with the diversion contract. 


(c) Following Material Breach. If diversion is termi- 


(2) Definition of Felony. Felony means (A) any crime 
denominated as a felony in the jurisdiction in which it is com- 
mitted or (B) any crime that would be classified as a felony in 


nated due to a material breach, the diversion contract and 


Washington State even if not denominated as a felony in the 


declaration are admissible into evidence in any disciplinary 
or incapacity proceeding regarding the matter that had been 
diverted. 


(d) Discretionary Release. Release of the diversion 


jurisdiction where the crime was committed. 

(3) Reporting of Felony Conviction. When a licensed 
legal professional is convicted of a felony, the licensed legal 
professional must report the conviction to the Office of Dis- 


contract and supporting declaration may be authorized under 
Rule 3.6 provided that the respondent is given notice of the 
decision to make a discretionary release and a reasonable 


ciplinary Counsel within 30 days of the conviction. 
(4) Statement of Charges. Disciplinary counsel must also 


file a statement of charges regarding the licensed legal pro- 


opportunity to seek a protective order under Rule 3.4. 


TITLE 7 - INTERIM SUSPENSION 


RDI 7.1 DEFINITION 
An interim suspension is a suspension for an indefinite 


fessional's felony conviction. A petition for interim suspen- 
sion under this section may be filed before the statement of 
charges. 

(e) Failure to Comply with Probation. When a 


licensed legal professional has failed, without good cause, to 


period of time for one or more of the reasons set forth in Rule 


comply with an obligation imposed by a probation order 


7.2. An interim suspension remains in effect until terminated 


under Rule 13.6, disciplinary counsel may petition the Court 


as provided in Rule 7.5. An interim suspension is not a disci- 


for an interim suspension. The Court may order an interim 


plinary sanction. 

RDI7.2 GROUNDS FOR INTERIM SUSPENSION 

(a) Risk to Public. During the pendency of any disci- 
plinary investigation or proceeding, disciplinary counsel may 
petition the Court for, and the Court may order, an interim 


suspension if it finds that the respondent has so failed to com- 
ply. 

RDI 7.3 INTERIM SUSPENSION PROCEDURE 

(a) Petition. An interim suspension proceeding com- 
mences when disciplinary counsels files a petition for interim 


suspension if it appears that a respondent's continued practice 
of law poses a substantial threat of serious harm to the public. 


suspension with the Court. A petition must set forth the 
grounds for the interim suspension and may be supported by 


(b) Recommendation for Disbarment. Following entry 


of an Appeal Panel decision recommending a respondent's 
disbarment, disciplinary counsel must petition the Court for 
an interim suspension. However, if the decision recommend- 
ing disbarment is not appealed and becomes final or if the 
respondent is otherwise suspended, disciplinary counsel need 
not file the petition or may withdraw a petition already filed. 
In ruling on the petition, the Court must order an interim sus- 


argument, documents, and declarations filed with the peti- 
tion. A petition may be based on one or more of the grounds 


set forth in Rule 7.2. A copy of the petition must be person- 
ally served on the respondent and proof of service filed with 
the Court. 

(b) Answer to Petition and Reply. The respondent may 
file an answer to the petition. An answer may be supported by 


argument, documents, and declarations filed with the answer. 
The answer must be filed with the Court and served on disci- 


pension unless the respondent shows by a clear preponder- 
ance of the evidence that the respondent's continued practice 


plinary counsel within 10 days of service of the petition. Dis- 
ciplinary counsel's reply, if any, must be filed with Court and 


of law will not be detrimental to the purposes of ensuring the 
integrity of the legal profession and protecting the public. 


(c) Failure to Cooperate. When a licensed legal profes- 
sional has failed, without good cause, to comply with an obli- 


served on the respondent within seven days of service of the 
answer. Proof of service must be filed with the Court. 

(c) Confidentiality. When a party identifies information 
or documents that are otherwise confidential under these 


gation to appear or provide information or documents under 
Rules 5.3, 5.6, 5.7, 5.9, 8.2(d), 8.2 (f)(6), 8.4(e), 8.4 (f)(6), or 


Rules, the Court must take measures to maintain the confi- 


15.2, disciplinary counsel may petition the Court for an 
interim suspension. The Court may order an interim suspen- 


dentiality of the information or documents in accordance 
with the confidentiality provisions of Rule 3.3(b). 


sion if it finds that the respondent has so failed to comply. If 
a timely objection under Rule 5.8 to an inquiry, request, or 


(d) Consideration. The Supreme Court decides a peti- 
tion without oral argument, unless the Court orders other- 


subpoena has been asserted or a timely motion for review of 


an objection is pending, a petition for interim suspension 
under this section may not be filed until the decision is final. 


wise. Either party may request oral argument at the time the 


petition or answer is filed. If a request for oral argument is 
granted, the Supreme Court Clerk will notify disciplinary 


(d) Conviction of a Felony. If a licensed legal profes- 


sional is convicted of a felony, disciplinary counsel must 
petition the Court for an interim suspension. A petition to the 


counsel and the respondent. The argument will be held on the 
date and time directed by the Supreme Court Clerk. 

(e) Expedited Review. Petitions seeking interim suspen- 
sion under this Title receive expedited consideration, ordi- 


Supreme Court for interim suspension under this Rule must 
include a copy of any available document establishing the 


narily no later than seven days from the deadline for filing of 


fact of the conviction. The Court must order an interim sus- 


a reply or, if oral argument is ordered under section (d) of this 


pension unless the Court finds that the crime did not consti- 


Rule, the date set for an oral argument. 
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(f) Procedure During Court Recess. When a petition 
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(a) Definition. A respondent's license may be placed in 


seeking interim suspension under this Title is filed during a 
recess of the Supreme Court, the Chief Justice, the Associate 


incapacity inactive status following an adjudicative determi- 
nation that a respondent lacks the mental or physical capacity 


Chief Justice, or the senior Justice under SAR 10 may rule on 


to practice law, respond to a disciplinary investigation, or 


the petition for interim suspension, subject to review by the 
full Court on motion for reconsideration. 


(g) Order. The Court decides a petition by an order 


defend a disciplinary proceeding, or for any of the reasons 
specified in Rule 8.5. Placement in incapacity inactive status 


is not discipline. 


granting or denying an interim suspension. An order granting 
interim suspension must state the section of Rule 7.2 that 


forms the basis for the interim suspension. An interim sus- 
pension is effective on the date set by the Supreme Court's 
order, which will ordinarily be seven days after the date of the 
order. If no date is set, an interim suspension is effective 
seven days after the date of the Court's order. 

(h) Duties on Interim Suspension. A licensed legal pro- 
fessional whose license is suspended under this Rule is sub- 
ject to all the duties and restrictions in Title 14 of these Rules. 

RDI 7.4 STIPULATION TO INTERIM SUSPENSION 

At any time, a respondent and disciplinary counsel may 
stipulate to an interim suspension of the respondent's license 
during the pendency of any investigation or proceeding. A 


stipulation must set forth a factual basis for the interim sus- 


pension for one or more of the reasons set forth in Rule 7.2. 
A stipulation is filed with the Supreme Court for expedited 


consideration and entry of an appropriate interim suspension 
order. Stipulations under this Rule are public upon filing with 
the Court except that information or documents identified as 
confidential under these Rules remain so and the Court must 
take measures to maintain the confidentiality of the informa- 
tion or documents. 

RDI 7.5 TERMINATION OF INTERIM SUSPENSION 

(a) Motion by Respondent. 

(1) Motion and Answer. A respondent may at any time 
file a motion to terminate an interim suspension. The motion 
should make a showing that the basis for the interim suspen- 
sion no longer exists or for other good cause to terminate the 
interim suspension. 

(2) Court Action. The procedures for filing, service, and 
consideration of a motion to terminate an interim suspension 
are governed by RAP 17.4. 

(b) Notification from Disciplinary Counsel. Upon 
notice from disciplinary counsel that the conditions for termi- 
nation of the interim suspension have been satisfied or that 
the basis for the interim suspension no longer exists, the 
Court may issue an order terminating the interim suspension. 

(c) Agreed Terminations. If the respondent and disci- 
plinary counsel agree to termination of an interim suspension, 
the Court may issue an order terminating the interim suspen- 
sion upon the filing of a joint motion for termination. 

(d) Order of Termination. The Court's order terminat- 
ing an interim suspension must state that reinstatement is 
conditioned upon compliance with the procedures for rein- 
statement from suspension as set forth in the Bar's Bylaws or 
applicable court rules. 

Reviser's note: The typographical errors in the above section occurred 


in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 8 - INCAPACITY PROCEEDINGS 


RDI 8.1 INCAPACITY INACTIVE STATUS 
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(b) Supreme Court Final Order. The Supreme Court's 


final order in an incapacity proceeding is an order or opinion 
that places a respondent's license in incapacity inactive sta- 
tus, dismisses the matter, or otherwise concludes the proceed- 
ing. Except as otherwise provided in these Rules, upon entry 
of the Court's final order, the matter is not subject to further 


review under these Rules. A placement of a respondent's 


license on incapacity inactive status is effective on the date of 
the Supreme Court's order or opinion. After the final order is 


issued, the ORA or the Court may hear and decide post-judg- 
ment issues authorized by these Rules. A motion for recon- 
sideration under Rule 12.9 does not stay the judgment or 
delay the effective date of a final order unless the Court 


enters a stay. 


RDI 8.2 INCAPACITY PROCEEDINGS BASED ON DISCI- 
PLINARY COUNSEL'S INVESTIGATION 


(a) Incapacity Proceedings Ordered by Authoriza- 


tion Panel. Unless Rule 8.5 applies, when disciplinary coun- 
sel obtains information that a licensed legal professional may 
lack the mental or physical capacity to practice law, disci- 
plinary counsel reviews and may investigate the matter. If, 
after_an investigation, there is evidence sufficient to warrant 
an adjudicative determination of the respondent's capacity to 
practice law, then disciplinary counsel reports the matter to 


an Authorization Panel using the procedures set forth in Rule 
5.10. Subject to Rules 5.2(d) and 3.4, the respondent and any 


guardian or guardian ad litem appointed for the respondent 
must be provided with a complete copy of disciplinary coun- 
sel's report. The Authorization Panel must issue an order 
authorizing disciplinary counsel to initiate an incapacity pro- 
ceedings if it appears there is reasonable cause to believe that 
the respondent lacks the mental or physical capacity to prac- 
tice law. Any pending disciplinary investigations may be 
deferred under Rule 5.4. 


(b) Initial Pleadings. 


(1) Statement of Alleged Incapacity. Disciplinary coun- 
sel files a statement of alleged incapacity with the Clerk after 
the Authorization Panel issues an order authorizing the initi- 
ation of incapacity proceedings. The statement of alleged 
incapacity must set forth facts sufficient to inform the respon- 
dent of the basis for the allegation of incapacity and state that 
the issue to be decided is whether the respondent lacks the 
mental or physical capacity to practice law. The incapacity 
proceedings commence upon the filing of the statement of 
alleged incapacity. The statement of alleged incapacity must 
be personally served on the respondent or any guardian or 
guardian ad litem. 

(2) Response to Statement of Alleged Incapacity. Any 
response to the statement of alleged incapacity must be filed 
within 30 days after service or after counsel is appointed 
under Rule 8.6, whichever is later. 


(c) Placement in Interim Incapacity Inactive Status. 
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(4) Scheduling Conference. By order entered on the ini- 


the initiation of incapacity proceeding, disciplinary counsel 
must file with the Supreme Court a petition to place the 


tiative of the hearing adjudicator or on motion of a party, the 
hearing adjudicator may order a scheduling conference to 


respondent's license in interim incapacity inactive status 


consider the setting of the hearing date and appropriate pre- 


unless the respondent's license has already been placed in this 
status. The procedures of Rule 7.3 govern the proceedings 


hearing deadlines, the entry of a prehearing scheduling order, 
and other matters that may aid in the disposition of the pro- 


under this section, except that the respondent must be repre- 
sented by counsel as provided by Rule 8.6. 
(2) Standard. The Court must order that the respondent's 


ceeding. 
(5) Burden and Standard of Proof. Disciplinary counsel 
has the burden of proof by a clear preponderance of the evi- 


license be placed in interim incapacity inactive status unless 


dence. 


the respondent shows by a clear preponderance of the evi- 
dence that the respondent's continued practice of law will not 
be detrimental to the purposes of ensuring the integrity of the 
legal profession and protecting the public. 

(3) Duration of Interim Incapacity Inactive Status. 
Unless the Supreme Court orders otherwise, when a respon- 
dent's license is placed in interim incapacity inactive status 
under this Rule, the license remains in that status until a hear- 
ing decision becomes final under Rule 8.1(b) or until after all 
appellate proceedings have concluded, whichever is later. 

(d) Health Records, Releases, and Examination. 

(1) Duty to Provide Release and Records. Within 30 


(6) Duty to Appear. The respondent must appear at the 
incapacity hearing. Failure to attend the hearing, without 
good cause, may be grounds for interim suspension. 

(g) Hearing Decision. A hearing adjudicator's decision 
must be in the form of written findings of fact, conclusions of 
law, and recommendation. If the hearing adjudicator finds 
that the respondent lacks the capacity to practice law, the 
hearing adjudicator recommends that the respondent's license 
be placed in incapacity inactive status. If the hearing adjudi- 
cator finds the evidence is insufficient to prove the respon- 
dent lacks the capacity to practice law, the hearing adjudica- 
tor recommends dismissal of the incapacity proceeding. 


days of a request by disciplinary counsel, the respondent 


Except as specified in this Rule, the hearing decision is gov- 


must provide disciplinary counsel with (A) relevant medical, 
psychological, or psychiatric records, and (B) written 
releases and authorizations to permit disciplinary counsel 
access to medical, psychological, or psychiatric records that 
are reasonably related to the incapacity proceeding. 

(2) Order Limiting Scope or Extending Time. Upon 


erned by the procedures of Rule 10.15. 

(h) Transmittal to the Court. If no party files a notice 
of appeal of a hearing decision under section (g) within the 
time permitted by Rule 8.7, the Clerk transmits a copy of the 
hearing decision to the Supreme Court for entry of a final 
order under Rule 8.1(b) or other appropriate order. 


motion by respondent, the hearing adjudicator may issue an 
order limiting the scope of the releases or authorizations or 


extend the time for providing the releases or authorizations 
for good cause shown. 

(3) Independent Medical Examination. Upon motion by 
disciplinary counsel, the hearing adjudicator may order a 
respondent to submit to examinations of the respondent's 
physical or mental health condition. Examinations are con- 
ducted by a physician or by a mental health professional, as 
defined by RCW Title 71. Unless waived by the parties, an 
examiner must submit a written report of the examination, 
including the results of any tests administered and any diag- 
noses, to disciplinary counsel and the respondent's counsel. 
The report is admissible at the incapacity hearing. The Bar 


RDI 8.3 INCAPACITY PROCEEDINGS BASED ON RESPON- 
DENT'S ASSERTION 

(a) Incapacity Proceeding Ordered after Respon- 
dent's Assertion. If, during the course of a disciplinary 


investigation or proceeding, a respondent asserts a lack of 
mental or physical capacity to respond to the disciplinary 


investigation or defend the disciplinary proceeding, or to 
assist counsel in responding to the disciplinary investigation 
or defending the disciplinary proceeding, a regulatory adjudi- 
cator or the Supreme Court must order the initiation of inca- 
pacity proceedings. If the Court issues the order, it refers the 
matter to the ORA for further proceedings under this Rule. 


(b) Method of Assertion. The respondent must serve a 
written assertion on disciplinary counsel or make the asser- 


pays the expenses of independent medical examinations and 


tion on the record at a deposition or hearing. The assertion 


reports ordered under this Rule. 

(e) Failure to Appear or Cooperate. If a respondent 
fails to appear or cooperate with any order or duty under this 
Rule, disciplinary counsel may petition the Supreme Court 
for the respondent's interim suspension under Rule 7.2(c). 
The procedures of Title 7 apply subject to the confidentiality 
provisions of Rule 3.3 (b)(5). 


(f) Procedures for Incapacity Hearing. 


must be filed with the Clerk or, if the matter is pending before 
the Supreme Court, with the Court. 

(c) Contents of Order; Advisement; Effective Date; 
Notice. 

(1) Contents of Order. The order under section (a) of this 
Rule must state that the issues to be determined are whether 
the respondent has the mental or physical capacity to respond 
to_a disciplinary investigation or defend a disciplinary pro- 
ceeding, or to assist counsel in responding to a disciplinary 


(1) Not Disciplinary Proceedings. Incapacity proceed- 
ings under this Title are not disciplinary proceedings. 

(2) Procedural Rules. Except as specified or when 
inconsistent with the purposes of this Title, proceedings 


investigation or defending a disciplinary proceeding. 
(2) Advisement. The order must include a written advise- 
ment substantially in the following form: 


under this Rule are conducted using the procedural rules for 
disciplinary proceedings. 
(3) Case Caption. The respondent's initials are to be used 


(A) that making the assertion will result in placement of 
the respondent's license in interim incapacity inactive status 
on the effective date of the order and the respondent will be 


in the case caption rather than the respondent's full name. 


ineligible to practice law: 
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(B) that the respondent will be required to provide med- 
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port the assertion within 30 days of the effective date of the 


ical documentation to support the assertion within 30 days of 


order for incapacity proceedings. 


the effective date of the order for incapacity proceedings: 
(C) that the respondent may be required to furnish writ- 


(2) Duty to Provide Release and Records on Request. 
Within 30 days of a request by disciplinary counsel, the 


ten releases and authorizations for additional medical, psy- 


respondent must provide disciplinary counsel with (A) rele- 


chological, or psychiatric records relevant to the assertion; 
(D) that the respondent may be required to submit to an 


vant medical, psychological, or psychiatric records, and (B) 
written releases and authorizations to permit disciplinary 


independent medical examination; 
(E) that the respondent will have the burden of proving 


counsel access to medical, psychological, or psychiatric 
records that are reasonably related to the incapacity proceed- 


by a preponderance of the evidence the incapacity in the pro- 


ing. 


ceeding: 
(F) that any disciplinary proceeding pending against the 


(3) Order Limiting Scope or Extending Time. Upon 
motion by respondent, the hearing adjudicator may issue an 


respondent will be stayed during the incapacity proceeding; 
(G) that disciplinary counsel has the discretion to defer 
any pending disciplinary investigation; 
(H) that counsel will be appointed for the respondent for 
the incapacity proceeding and any disciplinary investigation 


order limiting the scope of the releases or authorizations or 
extend the time for providing the releases or authorizations 
for good cause shown. 

(4) Independent Medical Examination. Upon motion by 
disciplinary counsel, the hearing adjudicator may order a 


that is not deferred while incapacity proceedings are pending, 


respondent to submit to examinations of the respondent's 


and that the respondent will be deemed to have consented to 
appointment of counsel at the Bar's expense; and 


(1) that the respondent's failure to appear or cooperate 


with any order or duty under this Rule, or failure to cooperate 
with counsel, may result in disciplinary counsel filing a dis- 
missal motion as provided in Rule 8.3(g). 

(3) Effective Date of Order. An order commences the 
incapacity proceeding and is effective seven days after the 
date of the order, unless the Court or regulatory adjudicator 
orders an earlier effective date. 

(4) Notice to Respondent. The order serves as notice to 
respondent of the issues to be adjudicated. Disciplinary coun- 
sel need not file a statement of alleged incapacity. 

(d) Effect of Incapacity Proceeding on Pending Disci- 
plinary Matters. Pending the outcome of the incapacity pro- 
ceeding, the regulatory adjudicator or the Supreme Court 
must stay any disciplinary proceeding pending against the 
respondent. Disciplinary counsel may defer action as pro- 
vided in Rule 5.4. 

(e) Interim Incapacity Inactive Status. 

(1) Immediate Placement. 

(A) Order Entered by Regulatory Adjudicator. When a 
regulatory adjudicator orders an incapacity proceeding, disci- 
plinary counsel must transmit the order to the Supreme Court 
after the order becomes effective under section (c)(3) of this 
Rule. On receipt of the order, the Court must order that the 
respondent's license be placed in interim incapacity inactive 


physical or mental health condition. Examinations are con- 
ducted by a physician or by a mental health professional, as 
defined by RCW Title 71. Unless waived by the parties, an 
examiner must submit a written report of the examination, 
including the results of any tests administered and any diag- 
noses, to disciplinary counsel and the respondent's counsel. 
The report is admissible at the incapacity hearing. The Bar 
pays the expenses of independent medical examinations and 
reports ordered under this Rule. 

(g) Failure to Appear or Cooperate. If the respondent 
fails to appear or cooperate with any order or duty under this 
Rule, disciplinary counsel may file a motion to dismiss the 
incapacity proceeding and resume any disciplinary proceed- 
ings that have been stayed. The hearing adjudicator must 
grant the motion absent compelling justification for the fail- 
ure to appear or cooperate. An order granting the motion is 
without prejudice to initiation of incapacity proceedings 
under Rules 8.2(a) or 8.4(a). 

(h) Procedures for Incapacity Hearing. 

(1) Not Disciplinary Proceedings. An incapacity pro- 
ceeding under this Title is not a disciplinary proceeding. 


(2) Procedural Rules. Except as specified or when 


inconsistent with the purposes of this Title, proceedings 
under this Rule are conducted using the procedural rules for 


disciplinary proceedings. 
(3) Case Caption. The respondent's initials are to be used 
in the case caption rather than the respondent's full name. 


status. 
(B) Order Entered by Supreme Court. When the 


(4) Scheduling Conference. By order entered on the ini- 
tiative of the hearing adjudicator or on motion of a party, the 


Supreme Court orders an incapacity proceeding, it also must 


hearing adjudicator may order a scheduling conference to 


order that the respondent's license be placed in interim inca- 
p p 


consider the setting of the hearing date and appropriate pre- 


pacity inactive status as of the effective date of the order. 

(2) Duration of Interim Incapacity Inactive Status. 
Unless the Supreme Court orders otherwise, a respondent 
whose license is placed in interim incapacity inactive status 
under this Rule remains in that status until the incapacity pro- 


hearing deadlines, the entry of a prehearing scheduling order, 
and other matters that may aid in the disposition of the pro- 
ceeding. 

(5) Burden and Standard of Proof. Respondent has the 
burden of proof by a preponderance of the evidence. 


ceeding is terminated under section (g) of this Rule, a hearing 
decision becomes final under Rule 8.1(b). 


(£) Health Records, Releases, and Examination. 
(1) Duty to Provide Records within 30 Days. The respon- 


(6) Duty to Appear. The respondent must appear at the 
incapacity hearing. Failure to attend the hearing, without 
good cause, may be grounds for dismissal of the incapacity 
proceeding under section (g) of this Rule. 


dent must provide disciplinary counsel with medical, psycho- 
logical, or psychiatric records sufficient to reasonably sup- 


(i) Hearing Decision. The hearing officer makes find- 
ings and recommendations as set forth in this section. Except 
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under section (a) of this Rule. The statement of alleged inca- 


the procedures of Rule 10.15. 

(1) Respondent Has Capacity to Respond or Defend. If 
the hearing adjudicator finds that the respondent has the 
capacity to respond to the disciplinary investigation or defend 
the disciplinary proceeding without the assistance of counsel, 
the hearing adjudicator recommends that the incapacity pro- 
ceedings be dismissed and that any pending disciplinary 
investigations or proceedings resume without appointment of 
counsel. 

(2) Respondent Requires the Assistance of Counsel. If 
the hearing adjudicator finds that the respondent has the 
capacity to respond to the disciplinary investigation or defend 


pacity must set forth facts sufficient to inform the respondent 
of the basis for the allegation of incapacity and state that the 
issue to be decided is whether the respondent has the mental 
or physical capacity to respond to a disciplinary investigation 
or defend a disciplinary proceeding, or to assist counsel in 
responding to a disciplinary investigation or defending a dis- 
ciplinary proceeding. The incapacity proceeding commences 
upon the filing of the statement of alleged incapacity. The 
statement of alleged incapacity must be personally served on 
the respondent or any guardian or guardian ad litem. 


(3) Response to Statement of Alleged Incapacity. Any 
response to the statement of alleged incapacity must be filed 


the disciplinary proceeding but requires the assistance of 


within 20 days after service or after counsel is appointed 


counsel, the hearing adjudicator recommends that (A) the 


under Rule 8.6, whichever is later. 


respondent's license be placed in incapacity inactive status, 
(B) any pending disciplinary investigations or proceedings 
resume, and (C) counsel be appointed for any pending disci- 
plinary investigation or proceedings. 

(3) Respondent Lacks Capacity to Respond or Defend 
and Lacks the Capacity to Assist Counsel. If the hearing adju- 
dicator finds that the respondent lacks the capacity to respond 
to the disciplinary investigation or defend the disciplinary 
proceeding and lacks the capacity to assist counsel, the hear- 
ing adjudicator recommends that (A) the respondent's license 
be placed in incapacity inactive status, (B) any pending disci- 
plinary proceedings be stayed, and (C) any pending disci- 
plinary investigations be deferred. 

(i) Transmittal to the Court. If no party files a notice of 
appeal of a hearing decision under section (i) within the time 
permitted by Rule 8.7, the Clerk transmits a copy of the hear- 
ing decision to the Supreme Court for entry of a final order 
under Rule 8.1(b) or other appropriate order. 

RDI 8.4 INCAPACITY PROCEEDINGS BASED ON REGULA- 
TORY ADJUDICATOR OR SUPREME COURT ORDER 

a) Order by Regulatory Adjudicator or Supreme 
Court. Unless Rule 8.2 applies, on motion by disciplinary 
counsel or on its own initiative, the Supreme Court or a regu- 
latory adjudicator must order an incapacity proceeding if it 
determines that there is reasonable cause to believe that the 
respondent lacks the mental or physical capacity to respond 
to_a disciplinary investigation or defend a disciplinary pro- 
ceeding, or to assist counsel in responding to a disciplinary 
investigation or defending a disciplinary proceeding. When a 
regulatory adjudicator is serving as a settlement officer, Rule 
10.11 (h)(4)(D) rather than this Rule applies. If the Court 
issues the order, it refers the matter to the ORA for further 
proceedings under this Rule. 


(b) Contents of Order; Statement of Alleged Incapac- 
ity; Response. 

(1) Contents. The order must state that the issues to be 
determined are whether the respondent has the mental or 
physical capacity to respond to a disciplinary investigation or 
defend a disciplinary proceeding, or to assist counsel in 
responding to a disciplinary investigation or defending a dis- 
ciplinary proceeding. It must also set forth the factual basis 
for the determination under section (a) of this Rule that an 
incapacity proceeding is warranted. 

(2) Statement of Alleged Incapacity. Disciplinary coun- 
sel files a statement of alleged incapacity after the order 


(c) Effect of Incapacity Proceeding on Pending Disci- 
plinary Matters. Pending the outcome of the incapacity pro- 
ceeding, the regulatory adjudicator or the Supreme Court 
must stay any disciplinary proceeding pending against the 
respondent. Disciplinary counsel may defer action as pro- 
vided in Rule 5.4. 


(d) Interim Incapacity Inactive Status. 


(1) Procedure. 

(A) Order Entered by Regulatory Adjudicator. When a 
regulatory adjudicator orders incapacity proceedings under 
this Rule, disciplinary counsel must file with the Supreme 
Court a petition to place the respondent's license in interim 
incapacity inactive status unless the respondent's license has 
already been placed in this status. Unless the Court orders 
otherwise, Rule 7.3 governs the proceedings under this sec- 
tion, except that the respondent must be represented by coun- 


sel as provided by Rule 8.6. 

(B) Order Entered by Supreme Court. When the 
Supreme Court orders incapacity proceedings under this 
Rule, the Court must issue an order to show cause why 
respondent's license to practice law should not be placed in 
interim incapacity inactive status. The order will set the 
schedule for filing an answer and reply to the show cause 
order. The Supreme Court decides the matter without oral 
argument, unless the Court orders otherwise. Either party 
may request oral argument at the time the answer or reply is 
filed. If a request for oral argument is granted, the Supreme 
Court Clerk will notify disciplinary counsel and the respon- 
dent. The argument will be held on the date and time directed 
by the Supreme Court Clerk. The respondent must be repre- 
sented by counsel in the show cause proceeding as provided 


by Rule 8.6. 

(2) Standard. The Court must order that the respondent's 
license be placed in interim incapacity inactive status under 
this Rule unless the respondent shows by a clear preponder- 
ance of the evidence that the respondent's continued practice 
of law will not be detrimental to the purposes of ensuring the 
integrity of the legal profession and protecting the public. 

(3) Duration of Interim Incapacity Inactive Status. 
Unless the Supreme Court orders otherwise, a respondent's 
license that is placed in interim incapacity inactive status 
under this Rule remains in that status until a hearing decision 
becomes final under Rule 8.1(b). 

(e) Health Records, Releases, and Examination. 
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(1) Duty to Provide Release and Records. Within 30 
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the hearing adjudicator recommends that the incapacity pro- 


days of a request by disciplinary counsel, the respondent 


ceedings be dismissed and that any pending disciplinary 


must provide disciplinary counsel with (A) relevant medical, 


investigations or proceedings resume without appointment of 


psychological, or psychiatric records, and (B) written 


counsel. 


releases and authorizations to permit disciplinary counsel 
access to medical, psychological, or psychiatric records that 


(2) Respondent Requires the Assistance of Counsel. If 
the hearing adjudicator finds that the respondent has the 


are reasonably related to the incapacity proceeding. 
(2) Order Limiting Scope or Extending Time. Upon 


capacity to respond to the disciplinary investigation or defend 
the disciplinary proceeding but requires the assistance of 


motion by respondent, the hearing adjudicator may issue an 


counsel, the hearing adjudicator recommends that (A) the 


order limiting the scope of the releases or authorizations or 


respondent's license be placed in incapacity inactive status, 


extend the time for providing the releases or authorizations 


(B) any pending disciplinary proceedings resume, and (C) 


for good cause shown. 
(3) Independent Medical Examination. Upon motion by 


counsel be appointed for any pending disciplinary investiga- 
tion or proceedings. 


disciplinary counsel, the hearing adjudicator may order a 


respondent to submit to examinations of the respondent's 
physical or mental health condition. Examinations are con- 


(3) Respondent Lacks Capacity to Respond or Defend 
and Lacks the Capacity to Assist Counsel. If the hearing adju- 
dicator finds that the respondent lacks the capacity to respond 


ducted by a physician or by a mental health professional, as 


to the disciplinary investigation or defend the disciplinary 


defined by RCW Title 71. Unless waived by the parties, an 


proceeding and lacks the capacity to assist counsel, the hear- 


examiner must submit a written report of the examination, 


ing adjudicator recommends that (A) the respondent's license 


including the results of any tests administered and any diag- 
noses to disciplinary counsel and the respondent's counsel. 


be placed in incapacity inactive status, (B) any pending disci- 
plinary proceedings be stayed, and (C) any pending disci- 


The report is admissible at the incapacity hearing. The Bar 


plinary investigations be deferred. 


pays the expenses of independent medical examinations and 
reports ordered under this Rule. 


(f) Failure to Appear or Cooperate. If a respondent 


fails to appear or cooperate with any order or duty under this 


(i) Transmittal to the Court. If no party files a notice of 
appeal of a hearing decision under section (h) within the time 
permitted by Rule 8.7, the Clerk transmits a copy of the hear- 


Rule, disciplinary counsel may petition the Supreme Court 


ing decision to the Supreme Court for entry of a final order 
under Rule 8.1(b) or other appropriate order. 


for the respondent's interim suspension under Rule 7.2(c). 
The procedures of Title 7 apply subject to the confidentiality 
provisions of Rule 3.3 (b)(5). 

(g) Procedures for Incapacity Hearing. 

(1) Not Disciplinary Proceedings. An incapacity pro- 
ceeding under this Title is not a disciplinary proceeding. 

(2) Procedural Rules. Except_as_specified_or when 
inconsistent with the purposes of this Title, proceedings 
under this Rule are conducted using the procedural rules for 
disciplinary proceedings. 

(3) Case Caption. The respondent's initials are to be used 
in the case caption rather than the respondent's full name. 

(4) Scheduling Conference. By order entered on the ini- 
tiative of the hearing adjudicator or on motion of a party, the 
hearing adjudicator may order a scheduling conference to 
consider the setting of the hearing date and appropriate pre- 


RDI 8.5 PLACEMENT IN INCAPACITY INACTIVE STATUS 
BASED ON ADJUDICATED GROUNDS 


(a) Adjudicated Grounds. The Court must order that a 
licensed legal professional's license to practice law be placed 
in incapacity inactive status upon receipt from the Bar of a 
certified copy of the judgment, order, or other appropriate 
document demonstrating that the licensed legal professional 
currently lacks the mental or physical capacity to practice law 
because the person: 

(1) was found to be incapable of assisting in the person's 
own defense in a criminal action; 

(2) was acquitted of a crime based on insanity; 

(3) has a guardian, but not a limited guardian, appointed 
for the person's estate or person on a judicial finding of inca- 
pacity; or 

(4) was involuntarily committed to a mental health facil- 
ity for more than 14 days under RCW 71.05. 


hearing deadlines, the entry of a prehearing scheduling order, 
and other matters that may aid in the disposition of the pro- 


ceeding. 


(b) Notice. The Court must notify the incapacitated 
licensed legal professional and any guardian or guardian ad 


(5) Burden and Standard of Proof. Disciplinary counsel 
has the burden of proof by a clear preponderance of the evi- 


litem of the order that the respondent's license be placed in 
incapacity inactive status. Notice must also be provided 


dence. 

(6) Duty to Appear. The respondent must appear at the 
incapacity hearing. Failure to attend the hearing, without 
good cause, may be grounds for interim suspension. 

(h) Hearing Decision. The hearing officer makes find- 


under Rule 3.8. 

RDI 8.6 REPRESENTATION BY COUNSEL 

(a) Representation by Counsel. All respondents in 
incapacity proceedings under Rules 8.2, 8.3, 8.4, and 8.11 
must be represented by counsel throughout the proceeding 


ings and recommendations as set forth in this section. Except 
as specified in this Rule, the hearing decision is governed by 
the procedures of Rule 10.15. 

(1) Respondent Has Capacity to Respond or Defend. If 


and for purposes of compliance with Title 14. 


(b) Appointment of Counsel. Upon entry of an order 
under Rule 8.2(a), 8.3(a), 8.4(a), or 8.11(b), the Chief Regu- 


latory Adjudicator must promptly appoint an active lawyer 


the hearing adjudicator finds that the respondent has the 


member of the Bar as counsel for the respondent in any pro- 


capacity to respond to the disciplinary investigation or defend 


ceeding ordered under this Title and any disciplinary matters 


the disciplinary proceeding without the assistance of counsel, 


that are not deferred while the incapacity proceeding is pend- 
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ing. An order appointing counsel under this Rule constitutes 
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11 govern the appeal. Interlocutory review of orders or deci- 


authority to act on behalf of the respondent in any incapacity 


sions not appealable as a matter of right under this Rule is 


or related proceeding whether or not the respondent expressly 
consents to the representation. If other counsel appears, the 
appointment will be rescinded. 

(c) Compensation of Counsel. The Bar administers 


governed by Rule 11.10. 

(b) Transmittal to Court. If no party files a notice of 
appeal or petition for discretionary review of an appellate 
decision within the time permitted by Rule 8.8, or upon the 


compensation for counsel appointed under this Rule. 
d) Withdrawal of Appointed Counsel. Counsel 


Supreme Court's denial of a petition for discretionary review, 
the Clerk transmits a copy of the appellate and hearing deci- 


appointed under this Rule may withdraw only upon authori- 


sions to the Supreme Court for entry of a final order under 


zation from the Chief Regulatory Adjudicator upon a show- 
ing of good cause, or when substitute counsel has appeared. 


If the Chief Regulatory Adjudicator authorizes appointed 
counsel to withdraw for good cause and substitute counsel 


Rule 8.1(b) or other appropriate order. 
RDI 8.8 APPEAL TO THE SUPREME COURT 


(a) Procedures for Appeal. Either party may appeal an 
order of the Appeal Panel under Rule 8.7 to the Supreme 


has not appeared, the Chief Regulatory Adjudicator must 


Court within 30 days of service of the Appeal Panel's deci- 


appoint new counsel unless section (e) applies. 


(e) When Appointment of New Counsel Found Futile. 


(1) Application. This section applies to counsel 


sion. There is no other right of appeal. The procedures of 


Title 12 that are applicable to an appeal of disciplinary sus- 
pension or disbarment recommendations govern the appeal. 


appointed to represent respondents in proceedings under 
Rules 8.2 and 8.4. 
(2) Findings and Order Required. If the Chief Regula- 


(b) Petition for Interim Incapacity Inactive Status. If 


a respondent appeals the decision of the Appeal Panel, disci- 
plinary counsel must petition the Supreme Court for an order 


tory Adjudicator determines that appointment of counsel 


that the respondent's license be placed in interim incapacity 


would be futile because there is no reasonable chance that 


inactive status for the duration of the proceedings. The Court 


other counsel will be able to effectively represent the respon- 


must order that the respondent's license be placed in interim 


dent, the Chief Regulatory Adjudicator may issue an order 


incapacity inactive status unless the respondent shows by a 


recommending that the respondent's license be placed in 
interim incapacity inactive status and that any proceeding 
under this Title be stayed. The proceeding will be stayed until 


clear preponderance of the evidence that the respondent's 


continued practice of law will not be detrimental to the pur- 
poses of ensuring the integrity of the legal profession and 


such time as counsel appears or can be appointed. The order 
must be accompanied by findings with a factual basis to sup- 


protecting the public. If the Panel's decision is not appealed 
and becomes final, or if the respondent's license is already in 


port the conclusion that appointment of counsel would be 
futile. 

(3) Review by Appeal Panel. An Appeal Panel must 
review the Chief Regulatory Adjudicator's order without fur- 
ther briefing or argument based solely on the record before 
the Chief Regulatory Adjudicator. It may affirm the order, 


interim incapacity inactive status, the petition need not be 
filed or, if filed, may be withdrawn. The procedures of Rule 
7.3 govern such a petition, except that the respondent must be 
represented by counsel. 


(c) Petition for Discretionary Review. Respondent or 


disciplinary counsel may seek discretionary review of Appeal 


direct that new counsel be appointed and that the proceeding 


Panel decisions under Rule 8.7 not subject to appeal under 


not be stayed, set conditions for the appointment of new 


section (a) of this Rule. The procedures of Rule 12.4 apply to 


counsel in the future, or enter any other appropriate order. 
(4) Transmittal to Supreme Court. If the Appeal Panel 

affirms the order of the Chief Regulatory Adjudicator, the 

Clerk must transmit the order to the Supreme Court. On 


petitions under this Rule. 
RDI 8.9 STIPULATIONS 


(a) Parties May Stipulate. At any time, the parties may 


stipulate that the respondent's license be placed in incapacity 


receipt of the order, if the respondent's license is not already 


inactive status. Stipulations to interim incapacity inactive sta- 


in interim incapacity inactive status, the Court must order that 
the respondent's license be placed in interim incapacity inac- 


tus are governed by section (i) of this Rule. The parties 
should endeavor to include evidence sufficient for the regula- 


tive status. 
(5) Duration of Interim Incapacity Inactive Status. 


tory adjudicator to make a determination regarding the exis- 
tence of the incapacity. 


Unless the Supreme Court orders otherwise, when a respon- 
dent's license is placed in interim incapacity inactive status 


(b) Respondent Must Be Represented by Counsel. 


Respondent must be represented by counsel to negotiate and 


under this Rule, the license remains in that status until the 


enter into a stipulation under this Rule. If the respondent is 


incapacity proceeding has been concluded. 


(f) Protective Action under RPC 1.14. Nothing in this 


not represented by counsel, disciplinary counsel must file a 
motion to appoint counsel for the respondent for the purpose 


Title precludes respondent's counsel from taking reasonably 


of negotiating and entering into the stipulation. The provi- 


necessary protective action under RPC 1.14. 
RDI 8.7 APPEAL TO AN APPEAL PANEL 


(a) Procedures for Appeal. Either party may appeal a 
hearing decision under Rule 8.2(g), 8.3(4), or 8.4(h) by filing 


sions of Rule 8.6 apply to appointed counsel under this Rule. 


(c) Requirements for Stipulations to Incapacity Inac- 


tive Status. Stipulations to placement of a respondent's 
license in incapacity inactive status must: 


a notice of appeal with the Clerk within 30 days of service of 
the hearing decision. There is no right of appeal of other 


(1) state that the stipulation is not binding on the parties 
as a statement of all existing facts relating to the incapacity of 


orders or decisions entered under Title 8, except as specified 


the respondent and that any additional existing facts may be 


in Rule 8.11. For procedural purposes, the provisions of Title 


proved in a subsequent incapacity proceeding: 
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(2) fix any costs and expenses and any interest thereon to 
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pacity inactive status under this Title or APR 30 must file a 


be paid by the respondent; 
(3) include the signature of the respondent, respondent's 


petition with the Clerk and serve it on disciplinary counsel. 
This Rule does not apply to interim incapacity inactive status 


counsel, and disciplinary counsel; 

(4) state the nature of the respondent's incapacity, sup- 
ported by medical, psychological, or psychiatric evidence: 
and 


(5) state the nature of any pending disciplinary proceed- 


ings that will be stayed and any disciplinary investigation that 
will be deferred as a result of the placement of a respondent's 
license in incapacity inactive status. 


(d) Review of Stipulations to Incapacity Inactive Sta- 


tus. 

(1) Process. Stipulations to incapacity inactive status 
under this Rule must be reviewed by a regulatory adjudicator. 
A regulatory adjudicator reviews a stipulation based solely 
on the record agreed to by the parties and enters an appropri- 
ate order. 

(2) Standards. A regulatory adjudicator must approve a 
stipulation where the stipulated facts provide a factual basis 
for the stipulated resolution. 

(3) Possible dispositions. A regulatory adjudicator may 


approve or reject a stipulation. An order rejecting a stipula- 
tion must state the reason for the rejection. 


(e) Reconsideration. Within 14 days of service of an 
order rejecting a stipulation, the parties may file a joint 
motion for reconsideration, which may include a request to 
make an oral presentation in support of the motion. 


(£) Effect of Rejection. A rejected stipulation has no 
force or effect and neither it nor the fact of its execution is 


ordered under this Title. 


(1) Content of Petition. The petition must be in writing 
and include the following information: 


(A) a signed statement by a physician or by a mental 
health professional as defined by RCW Title 71 that specifi- 
cally (i) identifies the basis for the placement of the respon- 


dent's license in incapacity inactive status and addresses how 
the incapacity has been resolved and (ii) expresses that the 


respondent has the current capacity to practice law. The state- 
ment must be signed by the physician or mental health pro- 
fessional no more than three months before the date the peti- 
tion is filed; 


(B) a list of all physicians and mental health profession- 
als as defined by RCW Title 71 who have treated or evaluated 
the respondent for the incapacity since the date of the place- 
ment; and 

(C) copies of the written authorizations referenced in 
section (a)(2) of this Rule. 

(2) Waiver of Privilege and Authorization for Release of 
Records. By filing a petition, the respondent: 

(A) waives any privilege as to any medical, psychologi- 
cal, or psychiatric treatment, information, or records reason- 
ably related to the respondent's capacity or incapacity to prac- 
tice law; and 

(B) agrees to provide upon request a written _authoriza- 
tion for each physician and mental health professional as 


admissible in evidence in any proceeding under these Rules. 


defined by RCW Title 71 who treated or evaluated the 


(g) Transmittal to Court. After the stipulation is 


approved by a regulatory adjudicator, the Clerk transmits the 
stipulation, together with all materials that were submitted to 
the regulatory adjudicator, to the Supreme Court for entry of 


respondent for the incapacity since the placement, or within 
the last five years, whichever is shorter, to provide informa- 


tion and records reasonably related to the respondent's capac- 
ity or incapacity to practice law. 


a final order under Rule 8.1(b) or other appropriate order. 
h) Applicability to Respondents Only. This Rule 


applies only to respondents as defined by Rule 2.12(a). Place- 


ment in incapacity inactive status for licensed legal profes- 
sionals who are not respondents as defined by Rule 2.12(a) is 


governed by APR 30. 

(i) Stipulations to Interim Incapacity Inactive Status. 
At any time, a respondent and disciplinary counsel may stip- 
ulate to placement of the respondent's license in interim inca- 
pacity inactive status during the pendency of any incapacity 
proceeding. Stipulations to placement of a respondent's 
license in interim incapacity inactive status must state that an 
incapacity proceeding has been ordered and that the respon- 
dent's license will remain in interim incapacity inactive status 
until the incapacity proceeding is final absent other order 
from the Court. A stipulation to interim incapacity inactive 
status is filed with the Supreme Court for expedited consider- 
ation and entry of an appropriate order. 

RDI 8.10 COSTS IN INCAPACITY PROCEEDINGS 

When a proceeding under this Title is final, costs and 
expenses may be assessed in accordance with the procedures 
set forth in Rule 13.8. 

RDI 8.11 RETURN FROM INCAPACITY INACTIVE STATUS 

(a) Petition. To return to a different license status, a 
licensed legal professional whose license was placed in inca- 
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(b) Appointment of Counsel. On receipt of a petition, 


the Chief Regulatory Adjudicator must appoint counsel for 
the respondent in accordance with the procedures set forth in 


Rule 8.6 unless counsel has already appeared. 


(c) Review and Action by the Chief Regulatory Adju- 
dicator. The Chief Regulatory Adjudicator reviews the peti- 


tion to determine whether it contains the information required 
under section (a) of this Rule. If the petition does not contain 
the required information, the Chief Regulatory Adjudicator 
enters an order dismissing the petition or requesting addi- 
tional information from respondent's counsel. If the petition 
does contain the required information, the Chief Regulatory 
Adjudicator: 

(1) orders that a hearing be held on whether the respon- 
dent has the current capacity to practice law; and 


(2) assigns a hearing adjudicator to conduct the hearing. 


(d) Stipulation. 

(1) Parties May Stipulate. After counsel appears or is 
appointed for the respondent, disciplinary counsel and the 
respondent may enter into a stipulation that the petition be 
granted. Any stipulation must be supported by medical, psy- 
chological, or psychiatric evidence that the respondent has 
the current capacity to practice law. 


(2) Review of Stipulations. 
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(A) Review by a Regulatory Adjudicator. A regulatory 
adjudicator reviews the stipulation based solely on the record 
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(B) Current Capacity Not Proven. If the hearing adjudi- 
cator finds that the respondent does not have the current 


agreed to by the parties. 

(B) Possible Dispositions. The regulatory adjudicator 
may either approve or reject the stipulation. An order reject- 
ing a stipulation must state the reason for the rejection and 
should set forth any changes to the stipulation that would 
result in the stipulation's approval. 

(C) Effect of Rejection. A rejected stipulation has no 
force or effect_and neither it nor the fact of its execution is 
admissible in evidence in any proceeding under these Rules. 

(3) Transmittal to Court. After the stipulation is 
approved by a regulatory adjudicator, the Clerk transmits the 


capacity to practice law, the hearing adjudicator must enter 
an order recommending that the petition be denied and the 
proceeding be dismissed. 

(9) Transmittal to the Court. If no party files a notice of 
appeal of a hearing decision under this Rule within the time 
permitted by Rule 11.2, the Clerk transmits a copy of the 
hearing decision to the Supreme Court for entry of an order 
approving or rejecting the hearing decision or another appro- 
priate order. 

(f) Appeal to an Appeal Panel. Either party may appeal 


a hearing decision under section (e)(8) of this Rule by filing a 


stipulation, together with all materials that were submitted to 
the regulatory adjudicator, to the Supreme Court for entry of 


notice of appeal with the Clerk within 30 days of service of 
the hearing decision. For procedural purposes, the provisions 


an order approving or rejecting the stipulation or providing 
other appropriate relief. 


(e) Hearing on Petition. 

(1) Not Disciplinary Proceedings. A proceeding under 
this Title is not a disciplinary proceeding. 

(2) Procedural Rules. Except as specified or when 
inconsistent with the purposes of this Title, proceedings 
under this Rule are conducted using the procedural rules for 
disciplinary proceedings. 


(4) Scheduling Conference. On the initiative of the hear- 
ing adjudicator or on motion of a party, the hearing adjudica- 
tor may order a scheduling conference to consider the setting 
of the hearing date and appropriate prehearing deadlines, the 
entry of a prehearing scheduling order, and other matters that 
may aid in the disposition of the proceeding. 

(5) Burden and Standard of Proof. Respondent has the 
burden of proof by a preponderance of the evidence. 

(6) Independent Medical Examination. Upon motion by 
disciplinary counsel, the hearing adjudicator may order a 
respondent to submit to examinations of the respondent's 
physical or mental health condition. Examinations are con- 
ducted by a physician or by a mental health professional, as 
defined by RCW Title 71. Unless waived by the parties, an 
examiner must submit a written report of the examination, 
including the results of any tests administered and any diag- 
noses to disciplinary counsel and the respondent's counsel. 
The report is admissible at the hearing under this Rule. The 
Bar pays the expenses of an independent medical examina- 
tion and reports ordered under this Rule. 

(7) Failure to Appear or Cooperate. If the respondent 
fails to appear or cooperate with any order or duty under this 
Rule, disciplinary counsel may file a motion to dismiss the 
proceedings on the petition. The hearing adjudicator must 
grant the motion absent compelling justification for the fail- 
ure to appear or cooperate. 

(8) Hearing Decision. The hearing adjudicator deter- 
mines whether the respondent has the current capacity to 
practice law. 

(A) Current Capacity Proven. If the hearing adjudicator 
finds that the respondent has the current capacity to practice 
law, the hearing adjudicator must enter an order recommend- 
ing that the petition be granted. 


of Title 11 govern the appeal. Interlocutory review of orders 
or decisions not appealable as a matter of right under this 


Rule is governed by Rule 11.10. 

(g) Appeal to the Court. Either party may appeal an 
order of the Appeal Panel under section (f) of this Rule to the 
Supreme Court within 30 days of service of the Appeal 
Panel's order. There is no right of appeal to the Supreme 
Court of other orders or decisions entered under this Rule. 
The procedures of Title 12 that are applicable to appeal of 
disciplinary suspension or disbarment recommendations gov- 
ern the appeal. 

(h) Transmittal to Court. If no party files a notice of 
appeal or petition for discretionary review of an appellate 
decision within the time permitted by Rules 12.3 and 12.4, or 
upon the Supreme Court's denial of a petition for discretion- 
ary review, the Clerk transmits a copy of the appellate and 
hearing decisions to the Supreme Court for entry of an order 
approving or rejecting the appellate decision or another 
appropriate order. 

(i) Petition Granted. Following a final order granting a 
petition or approving a stipulation and the respondent's com- 
pliance with the procedures for status changes as set forth in 
the Bar's Bylaws, applicable court rules, and section (j) of this 
Rule, the Bar restores the respondent's license to its most 
recent status other than incapacity inactive status. If a respon- 
dent's most recent license status was active, then the license 
status may be changed to inactive status at the respondent's 
request. If a disciplinary proceeding has been stayed or a dis- 
ciplinary investigation has been deferred because of the 
placement of the respondent's license in incapacity inactive 
status, the proceeding or investigation resumes. 


G) Client Protection Fund Certification. If the Client 


Protection Fund paid an applicant based on the respondent's 
conduct, the respondent must obtain a certification from Bar 


counsel that respondent has paid restitution to the Client Pro- 
tection Fund or is current with a periodic payment plan. Dis- 
putes regarding payment plans are resolved under the proce- 
dures set forth in Rule 13.7 (c)(2). 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 9 - RESOLUTIONS WITHOUT HEARING 


RDI 9.1 STIPULATIONS 
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(a) Scope and Timing. Any disciplinary matter or pro- 
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the regulatory adjudicator, to the Supreme Court for entry of 


ceeding may be resolved by stipulation at any time subject to 


a final order under Rule 13.1(a) or other appropriate order. 


approval under section (d) or (g) of this Rule. 
(b) Form. A stipulation must include the following: 
(1) the respondent's current license status; 
(2) sufficient stipulated facts about the respondent's par- 


(g) Matters Pending Before the Supreme Court. 


When a matter is pending before the Court, any stipulation to 
resolve the matter must be submitted to the Court. The Court 
will consider the stipulation and enter an order approving or 


ticular acts or omissions to permit a regulatory adjudicator or 
the Court to make a determination under section (d) or (g) of 
this Rule; 

(3) the respondent's prior record of discipline or its 
absence; 

(4) an analysis of the sanction using the American Bar 
Association Standards for Imposing Lawyer Sanctions, 
including the presumptive sanction for the misconduct and 
the effect of any aggravating and mitigating factors; 

(5) the stipulated disposition or discipline, and for stipu- 
lations to disciplinary suspension or disbarment, any condi- 
tions for reinstatement; 

(6) a statement that the stipulation is not binding on 
either party as a statement of facts about the respondent's con- 
duct, and that additional facts may be proved in a subsequent 
disciplinary proceeding; 

7) any costs, expenses, and restitution and any interest 
thereon to be paid by the respondent; and 

(8) terms of probation or other provisions, if appropriate. 

The stipulation also may include other terms as agreed to 


by the parties. 

(c) Stipulation to Allegations in Lieu of Admissions. 
With consent of disciplinary counsel, a respondent may agree 
to stipulate to alleged facts or violations in lieu of admitting 


to facts or violations. A respondent who enters into such a 
stipulation must agree that (1) there is a substantial likelihood 


that disciplinary counsel would be able to prove the alleged 
facts and violations by a clear preponderance of the evidence, 
and (2) the facts and violations will be deemed proved in any 
subsequent disciplinary proceeding in any jurisdiction. 

(d) Review of Stipulations. 

(1) Process. Except as provided in section (g) of this 
Rule, all stipulations under this Rule must be reviewed by a 
regulatory adjudicator. A regulatory adjudicator reviews a 
stipulation based solely on the record agreed to by the parties. 
The parties may jointly request, or the regulatory adjudicator 
may order, an oral presentation regarding the stipulation. 

(2) Standards. A regulatory adjudicator must approve a 
stipulation where the stipulated facts provide a factual basis 
for the agreed violation(s) and the agreed sanction or resolu- 
tion is consistent with the ABA Standards for Imposing Law- 
yer Sanctions and Rules 13.1-13.5. 

(3) Possible Dispositions. A regulatory adjudicator may 


approve or reject a stipulation. An order rejecting a stipula- 
tion must state the reason for the rejection and should set 
forth any changes to the sanction or remedies that would 
result in the stipulation's approval. 

(e) Reconsideration. Within 14 days of service of an 
order rejecting a stipulation, the parties may file a joint 
motion for reconsideration, which may include a request to 
make an oral presentation in support of the motion. 


(£) Transmittal to Court. After the stipulation is 
approved by a regulatory adjudicator, the Clerk transmits the 


rejecting the stipulation. 

(h) Effect_of Rejection. A rejected stipulation has no 
force or effect and neither it nor the fact of its execution is 
admissible in evidence in any proceeding under these Rules. 

(i) Costs. A final order approving a stipulation is deemed 
a final assessment of the costs and expenses agreed to in the 
stipulation for the purposes of Rule 13.8 and is not subject to 
further review. 

(j) Failure to Comply. A respondent's failure to comply 
with the terms of an approved stipulation may be grounds for 
discipline. 

RDI 9.2 RESIGNATION IN LIEU OF DISCIPLINE 

(a) Grounds. A respondent who chooses not to contest 
or defend against allegations of misconduct may, with disci- 
plinary counsel's approval, permanently relinquish the 
respondent's license to practice law and permanently resign 
from the practice of law in Washington in lieu of further dis- 
ciplinary proceedings. If a disciplinary investigation or pro- 
ceeding is pending, resignation in lieu of discipline under this 
Rule is the only available means to resign from the practice of 
law. 

(b) Process. Respondent notifies disciplinary counsel 
that the respondent seeks to resign in lieu of discipline. If dis- 
ciplinary counsel approves, disciplinary counsel prepares a 
statement of alleged misconduct, a declaration of costs, and a 
proposed resignation form. After receiving the statement and 
the declaration of costs, if any, the respondent may resign by 
signing and submitting to disciplinary counsel the resignation 


form prepared by disciplinary counsel, sworn to or affirmed 
under oath, which must include the following: 


(1) Disciplinary counsel's statement of alleged miscon- 


duct. 

(2) Respondent's statement that the respondent is aware 
of the allegations in the statement of alleged misconduct and 
that, rather than defend against the allegations, the respon- 
dent chooses to relinguish permanently the respondent's 
license to practice law and permanently resign from the prac- 
tice of law in Washington. 

(3) Respondent's acknowledgment that the resignation is 
permanent, including the statement: 

"I understand that my resignation is permanent and that I 
can never apply for admission or reinstatement to the practice 
of law in Washington. If the Washington Supreme Court 
changes this Rule or an application is otherwise permitted in 
the future, it will be treated as an application by one who has 
been disbarred for ethical misconduct, and that, if I submit an 
application, I will not be entitled to a reconsideration or reex- 
amination of the facts, complaints, allegations, or instances of 
alleged misconduct on which this resignation was based." 

(4) Respondent's agreement: 

(A) to notify all other jurisdictions in which the respon- 
dent is or has been licensed to practice law of the resignation 


stipulation, together with all materials that were submitted to 


in lieu of discipline: 
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(B) to seek to resign permanently from the practice of 
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other order for restitution or costs. The record before the 


law in any other jurisdiction in which the respondent is 


ORA is public information under Rule 3.3(a). 


licensed; 

(C) to acknowledge that the resignation could be treated 
as a disbarment by all other jurisdictions; 

(D) to refrain from seeking a license to practice law in 
any other jurisdiction; 

(E) to notify all other professional licensing agencies in 
any jurisdiction from which the respondent has a professional 
license that is predicated on the respondent's license to prac- 
tice law of the resignation in lieu of discipline; 

(F) to seek to relinquish any professional license that is 
predicated on the respondent's license to practice law: 

(G) to disclose the resignation in lieu of discipline when 
applying for any employment or license in response to any 
question regarding disciplinary action or the status of the 
respondent's license to practice law; 

(H) to pay expenses under Rule 13.8(c) in the amount of 
$3,000 or consent to entry of an order assessing expenses in 
the amount of $3,000 under Rule 13.8(e): 

(I) to pay any restitution or costs and any interest thereon 
as agreed or as ordered by a regulatory adjudicator under sec- 
tion (f) of this Rule; 

(J) to be subject to all restrictions that apply to a dis- 
barred licensed legal professional under Title 14; and 

(K) to provide disciplinary counsel with copies of any 
notifications required under this Rule and any responses. 

(c) Public Filing. A resignation that meets the require- 
ments set forth above and that is approved by disciplinary 
counsel will be filed by disciplinary counsel with the Clerk as 
a public and permanent record of the Bar. The Clerk must 
notify the Supreme Court of a resignation under this Rule. 

(d) Effect. A resignation under this Rule is effective 


RDI 9.3 RECIPROCAL DISCIPLINE, RECIPROCAL RESIG- 
NATION IN LIEU OF DISCIPLINE, AND RECIPROCAL PLACE- 
MENT IN INCAPACITY INACTIVE STATUS 


(a) Duty to Self-Report, Timing. Within 30 days of 
being publicly disciplined, resigning in lieu of discipline or 
its equivalent, placement of a license in incapacity inactive 
status or its equivalent in another jurisdiction, or revocation 
of military certification, a licensed legal professional admit- 
ted to practice in this state must inform the Office of Disci- 
plinary Counsel of the public discipline, resignation in lieu of 
discipline, placement of the license in incapacity inactive sta- 
tus, or revocation of military certification. For purposes of 
this Rule: 

(1) "Public discipline" means a public order of discipline 
or probation in another jurisdiction. 

(2) "Jurisdiction" means any court or body authorized to 
conduct disciplinary proceedings against licensed legal pro- 
fessionals in the United States or any other country, including 
any state, province, territory, or commonwealth of the United 
States or any other country; any federal court; the District of 
Columbia; any administrative agency or tribal government; 
or the United States Armed Forces. 

(b) Reciprocal Discipline, Reciprocal Placement of a 


License in Incapacity Inactive Status, or Publication. 
(1) Reciprocal discipline may be imposed whenever a 


licensed legal professional has been disbarred or suspended 
in another jurisdiction unless the period of disciplinary sus- 
pension is fully stayed. For purposes of this Rule, resignation 
in lieu of discipline or its equivalent in another jurisdiction is 
treated as an order of disbarment from that jurisdiction. For 
purposes of this Rule, a disciplinary suspension is fully 
stayed when there is no period of actual suspension. 


upon its filing with the Clerk and becomes final without entry 
of a final order under Rule 13.1(a). Upon filing, the respon- 
dent's license to practice law is terminated. All disciplinary 
proceedings against the respondent terminate, although disci- 
plinary counsel has the discretion to continue any investiga- 
tions deemed appropriate under the circumstances in order to 


create a record of the respondent's conduct. Upon filing of the 
resignation, the respondent must comply with the same duties 


as a disbarred licensed legal professional under Title 14 and 
comply with all restrictions that apply to a disbarred licensed 
legal professional. The notices under Rule 3.8 must be made 
for resignations in lieu of discipline. 


(e) Resignation Is Permanent. Resignation under this 


(2) Reciprocal placement of a license in incapacity inac- 
tive status may be imposed when a license has been placed in 
incapacity inactive status or its equivalent in another jurisdic- 
tion. 

(3) For all other public discipline, including fully stayed 
suspensions or probation, the Court may order that informa- 


tion about the discipline in the other jurisdiction be published 
under Rule 3.8(b). 


(c) Obtaining and Filing Order. Upon notification 
from any source that a licensed legal professional admitted to 
practice in Washington State was publicly disciplined or 
resigned in lieu of discipline or its equivalent, or whose 
license was placed in incapacity inactive status or its equiva- 


Rule is permanent. A respondent who has resigned under this 
Rule will never be eligible for any license to practice law in 


lent in another jurisdiction, disciplinary counsel must obtain 
a copy of the order or resignation. Disciplinary counsel files 


Washington. 
(f) Order for Costs and Restitution. Within one year of 


the order or resignation with the Supreme Court except in cir- 
cumstances set forth in section (/) of this Rule. 


filing of the resignation, disciplinary counsel or Bar counsel 
may file with the Chief Regulatory Adjudicator any claims 


(d) Consent to Reciprocal Discipline or Publication. 


Notwithstanding the procedures set forth below, a respondent 


for restitution or for costs not resolved by agreement under 


section (b) of this Rule. Within 30 days of service of the 


claim upon the respondent, a respondent may file a written 
objection and serve it on counsel who filed the claim. An 


may consent to the imposition of reciprocal discipline under 


section (b)(1) of this Rule or publication of information under 
section (b)(3) of this Rule without the need for an order to 


show cause under section (e). The respondent must commu- 


objection is reviewed as provided in Rule 13.8(f). The Chief 
Regulatory Adjudicator's order is not subject to further 


nicate such consent to the Court and disciplinary counsel in 
writing and, if applicable, may include a motion for concur- 


review, is the final assessment of restitution or costs for the 


rent suspension under section (j)(2) of this Rule. If that 


purposes of Rules 13.7 and 13.8, and may be enforced as any 


occurs, the Court enters an appropriate order. 
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(e) Order to Show Cause. Upon receipt of a copy of an 
order demonstrating that a respondent has been subject to 
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(C) the imposition of the same or equivalent discipline or 
placement in incapacity inactive status would result in grave 


public discipline, a resignation in lieu of discipline or its 


injustice: 


equivalent, or an order of placement of the respondent's 
license in incapacity inactive status or its equivalent in 
another jurisdiction, the Court issues an order to show cause. 
Disciplinary counsel must personally serve the following on 
the respondent under Rule 4.1 (b)(4): the order to show cause, 
a copy of the order or resignation from the other jurisdiction, 
and a copy of this Rule. 

(1) For disbarments, disciplinary suspensions other than 
fully-stayed suspensions, and placement of a respondent's 


(D) the established misconduct warrants substantially 
different discipline in this state; 

(E) the reason for the original placement of the respon- 
dent's license in incapacity inactive status or its equivalent no 
longer exists; or 

(F) appropriate discipline has already been imposed in 
Washington State for the misconduct. 


(2) For resignations in lieu of discipline or their equiva- 


lent, the Court enters an order disbarring the respondent 


license in incapacity inactive status or its equivalent in 


unless the Court finds that disbarment would result in grave 


another jurisdiction, the order directs the respondent to show 


injustice and a disposition other than disbarment will not 


cause why the Court should not impose the same or equiva- 


place the public at risk. 


lent sanction or suspension or placement of the respondent's 
license in incapacity inactive status. 


(2) For resignations in lieu of discipline or its equivalent 


(3) If the Court determines that any of the factors under 
sections (i)(1) or (i)(2) of this Rule exist, it enters an appro- 
priate order. 


in another jurisdiction, the order directs the respondent to 
show cause why the Court should not impose the sanction of 


(4) If the Court orders further proceedings to determine 
if the respondent's license should be placed in incapacity 


disbarment. 

(3) For all other cases, the order directs the respondent to 
show cause why the Court should not order publication of 
information about the discipline under section (b)(3) of this 
Rule. 

(4) Notwithstanding the above, on the request of disci- 
plinary counsel, the order may direct disciplinary counsel to 


show cause why the sanction imposed should be greater than 
that imposed in the other jurisdiction. 

(£) Response to Order to Show Cause. The party 
responding to the order to show cause must respond within 30 
days of service of the order. If applicable, when a respondent 
is responding to an order to show cause regarding a sanction 
of suspension, the respondent may include a motion for con- 
current suspension under section (j)(2) of this Rule. 

(g) Reply. The other party may reply to the response to 
the order to show cause within 30 days of service of the 
response. 

(h) Burden. The burden is on the party seeking a differ- 


ent result in Washington State to demonstrate that imposing 


the same or equivalent sanction or suspension under section 
(b)(1), ordering the equivalent placement in incapacity inac- 


tive status under section (b)(2) of this Rule, or ordering pub- 
lication under section (b)(3) of this Rule, is not appropriate 
given the factors set forth in sections (i)(1) or (4)(2) of this 
Rule. 


(i) Supreme Court Action. 

(1) The Court must enter an order imposing reciprocal 
discipline or reciprocal placement of a respondent's license in 
incapacity inactive status, or order for publication as set forth 
in section (b) of this Rule, unless the Court finds that it 
clearly appears on the face of the record on which the public 
discipline or placement of a respondent's license in incapacity 
inactive status is based that: 

(A) the procedure so lacked notice or opportunity to be 
heard that it denied due process; 


(B) the proof of misconduct or incapacity was so infirm 


inactive status, the provisions of Rule 8.6 as to appointment 
of counsel will apply. 


(j) Effective Date. 
(1) Generally. The effective date of the reciprocal disci- 


pline or placement of the respondent's license in incapacity 
inactive status is the date set by the Court's order, which ordi- 
narily will be seven days after the date of the order. If no date 
is set, the effective date is seven days after the date of the 
Court's order. 

(2) Motion for Concurrent Suspension. 

(A) When the reciprocal discipline sanction is suspen- 
sion, a respondent may file a written motion, served on disci- 
plinary counsel, asking the Court to order that the reciprocal 
suspension run concurrently with the suspension ordered by 
the other jurisdiction. 

(B) The Court may grant such a motion only if the 
respondent timely self-reported the discipline under section 
(a) of this Rule and the motion is accompanied by the respon- 
dent's declaration, under penalty of perjury, that the respon- 


dent has not practiced law in Washington State at any time 
following the effective date of the suspension ordered by the 


other jurisdiction. 

(C) When a motion under this section is granted by the 
Court, the effective date of the reciprocal suspension is the 
same as provided for under section (j)(1) of this Rule. Not- 
withstanding the effective date of the reciprocal suspension, 
the respondent is eligible for reinstatement under Rule 13.3 


(c) at the conclusion of the term of suspension ordered in the 
other jurisdiction. 

(k) Conclusive Effect. Except_as this Rule otherwise 
provides or the Court orders, a final adjudication in another 
jurisdiction that a respondent committed misconduct or that 
the respondent's license should be placed in incapacity inac- 
tive status or its equivalent conclusively establishes the mis- 
conduct or the incapacity for purposes of a disciplinary or 
incapacity proceeding in Washington State. 

(D) Prior Matter in Washington. No action will be 


taken against a licensed legal professional under this Rule 


that the Court is clearly convinced that it cannot, consistent 


when the licensed legal professional has been the subject of 


with its duty, accept the finding of misconduct or incapacity; 


discipline, resignation in lieu of discipline, placement of the 
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(1) Filing. Disciplinary counsel files a statement of 
charges with the Clerk after the Authorization Panel issues an 


proceeding, or incapacity proceeding in Washington State 


order authorizing the filing of a statement of charges. 


arising out of the same circumstances that are the basis for 
discipline, resignation in lieu of discipline, or placement of 
the licensed legal professional's license in incapacity inactive 
status in another jurisdiction. 


(2) Service. Disciplinary counsel must personally serve 
the statement of charges on the respondent with a notice to 
answer in the form prescribed by Rule 10.4. 

(3) Content. The statement of charges must state the 


(m) Expenses. In any matter under this Rule resulting in 
reciprocal discipline and requiring briefing at the Supreme 


respondent's acts or omissions in sufficient detail to inform 
the respondent of the nature of the charges and counts of mis- 


Court, costs and expenses may be assessed in favor of the Bar 


under the procedures of RAP Title 14, except that "costs" as 


conduct, which must include one or more charged rule viola- 
tions. Disciplinary counsel must sign the statement of 


used in that Title means any costs and expenses allowable 


charges, but it need not be verified. 


under Rule 13.8. Expenses assessed under this Rule may 
equal the actual expenses incurred by the Bar, but in any case 
cannot be less than $3,000. 


TITLE 10 - HEARING PROCEDURES 


RDI 10.1 GENERAL PROCEDURE 


(a) Commencement of Proceedings. A disciplinary 


proceeding commences when the statement of charges is 
filed. 


(b) Hearing Adjudicator Authority. In addition to the 


(b) Consolidation, Joinder, and Severance. 

(1) Consolidation. After disciplinary counsel has filed 
statements of charges in two or more proceedings against the 
same respondent, a party may move for the proceedings to be 
consolidated. 

(2) Joinder. After disciplinary counsel has filed state- 
ments of charges in proceedings against two or more respon- 
dents and the matters arise from the same or related underly- 
ing facts, a party may move for the proceedings to be joined 
into a single proceeding. 


powers specifically provided in these Rules, the hearing adju- 
dicator may make any ruling that appears necessary and 


(3) Severance. After disciplinary counsel has filed a 
statement of charges, a party may move for separate hearings 


appropriate to ensure a fair and orderly proceeding. In mak- 


on counts of misconduct alleged in the statement of charges. 


ing any ruling, the hearing adjudicator should consider that 
disciplinary proceedings are neither civil nor criminal but are 
sui generis proceedings governed by these Rules. If appropri- 
ate and not inconsistent with these Rules, the Superior Court 
Civil Rules (CR) may provide guidance. 


(c) Cooperation of the Parties. All parties and their 


(4) Consideration of Motion. The Chief Regulatory 
Adjudicator considers motions for consolidation, joinder, or 
severance under this section and should grant a motion if, in 
the Chief Regulatory Adjudicator's discretion, it will promote 
a fair and efficient determination of the issues or is necessary 
to avoid prejudice to a party. 


counsel should reasonably cooperate with each other and the 
ORA in all matters. These Rules should be construed and 
administered consistently with this principle to secure the 
just, speedy, and inexpensive determination of every action. 

(d) Failure to Comply with Hearing Adjudicator 
Orders. The parties must comply with all orders made by a 
hearing adjudicator. A hearing adjudicator may draw adverse 
inferences as appear warranted by any failure to comply. 

RDI 10.2 HEARING ADJUDICATOR ASSIGNMENT 

(a) Assignment. The Chief Regulatory Adjudicator 
assigns a hearing adjudicator from those eligible under Rule 
2.3. 


(b) Disqualification. 

(1) Disqualification for Cause. Either party may move to 
disqualify any assigned hearing adjudicator for good cause. A 
motion under this section must be filed and served promptly 
after the party knows, or in the exercise of due diligence 
should have known, of the basis for the disqualification. 

(2) Decision. The Chief Regulatory Adjudicator decides 
all disqualification motions unless the hearing adjudicator 
whose disqualification is sought is the Chief Regulatory 
Adjudicator. In such a case, another regulatory adjudicator 
decides the motion. The decision on a motion to disqualify is 
not subject to interlocutory review. After disqualification of 
the assigned hearing adjudicator, the adjudicator deciding the 
motion assigns a replacement. 

RDI 10.3 FILING OF CHARGES 


(a) Statement of Charges. 


(5) Effect of Order. An amended statement of charges 
resulting from any consolidation, joinder, or severance 
ordered under this Rule is not subject to a motion to strike 
under Rule 10.7(c). 

RDI 10.4 NOTICE TO ANSWER 

The notice to answer must be substantially in the follow- 
ing form: 

BEFORE THE OFFICE OF THE REGULATORY ADJUDICATOR 
UNDER THE WASHINGTON SUPREME COURT'S 
RULES FOR DISCIPLINE AND INCAPACITY 


Inre ) NOTICE TO ANSWER: 
) NOTICE OF DEFAULT PROCE- 
DURE 
) 
, ) 
[license # and type]. ) 


To: The above named respondent: 

A[n] [amended] statement of charges has been filed 
against you, a copy of which is served on you with this notice. 
You are notified that you must file your answer to the 
[amended] statement of charges within 20 days of the date of 
service on you, by filing the original of your answer with the 
Clerk to the Office of the Regulatory Adjudicator, [insert 
address] and by serving a copy on disciplinary counsel at the 
address[es] given below. Requirements for the answer are set 
forth in Rule 10.5 of the Rules for Discipline and Incapacity 
(RDI). Failure to file an answer may result in the entry of an 
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order of default under RDI 10.6 and the imposition of disci- 
plinary sanctions or remedies against you. 

Notice of default procedure: Your default may be 
entered for failure to file a written answer to this 
[amended] statement of charges within 20 days of service 


as required by RDI 10.6. THE ENTRY OF AN ORDER OF 
DEFAULT WILL RESULT IN THE ALLEGED FACTS AND 


COUNTS OF MISCONDUCT IN THE [AMENDED] STATEMENT 
OF CHARGES BEING DEEMED ADMITTED AND ESTABLISHED 


and sanctions and remedies being imposed or recom- 
mended based on the admitted counts of misconduct. If 
an order of default is entered, you will lose the opportu- 
nity to participate further in these proceedings unless and 
until the order of default is vacated on motion timely 
made under RDI 10.6(c). The entry of an order of default 
means that you will receive no further notices regarding 
these proceedings except those required by RDI 10.6 
(b)(2). 


Dated this day of i 
20_ e 
Disciplinary Counsel, Bar No. 
Address: 
Telephone: 
Email: 


RDI 10.5 ANSWER; RESPONDENT'S MOTION TO DISMISS 
(a) Time to Answer. Within 20 days of service of a 
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(2) Timing. A motion to dismiss under this section must 
be filed within the time for filing of the answer to a statement 
of charges or amended statement of charges, and may be filed 
in lieu of filing an answer. 

(3) Procedure. Rule 10.8 applies to motions under this 
Rule. No factual materials outside the statement of charges 
may be presented or considered. 

(4) Partial Dismissal. If the hearing adjudicator dis- 
misses one or more but not all of the charged rule violations, 
either party may request review within 10 days of service of 
the order. If review is requested under this section, the Chief 
Regulatory Adjudicator must assign the matter to an Appeal 


Panel for review, specify the issue or issues as to which 
review is granted, and establish the timeline and terms for 


any additional briefing and oral argument. 

(5) Dismissal of All Counts. If the hearing adjudicator 
dismisses all counts, the order of dismissal is treated as a 
hearing decision under Rule 10.15. 

(6) Filing Answer After Decision. If the motion does not 
result in the dismissal of all counts of misconduct, the respon- 
dent must file and serve an answer to the remaining alleged 
facts and counts of misconduct within 10 days of service of 
the ruling on the motion, unless either party has requested 
review under section (d)(4) of this Rule or filed a motion for 
interlocutory review under Rule 11.10 of an order denying 
the motion. After review, the respondent must file and serve 
an answer to any remaining alleged facts and counts of mis- 
conduct within 10 days of service of the Appeal Panel's deci- 


statement of charges or amended statement of charges and a 
notice to answer, the respondent must file and serve an 
answer. Failure to file an answer to a statement of charges or 
amended statement of charges may be grounds for discipline 
or for an order of default under Rule 10.6. The filing of a 
motion to dismiss under section (d) of this Rule stays the time 
for filing an answer until the motion is decided. 

(b) Content of Answer. The answer must contain: 

(1) a specific denial or admission of each alleged fact 
and count of misconduct in the statement of charges in a man- 


sion. 

RDI 10.6 DEFAULT 

(a) Entry of Default. 

(1) Timing. If a respondent, after being served with a 
notice to answer as provided in Rule 10.4 or 10.7, fails to file 
an answer to a statement of charges or an amended statement 
of charges within the time provided by these Rules, disci- 
plinary counsel may file a motion for an order of default. 

(2) Motion. The motion for an order of default must be 
served on the respondent and must include the following: 


ner similar to that described in CR 8(b). Alleged facts and 
counts of misconduct in the statement of charges are admitted 
when not denied in the answer; 

(2) a statement of any matter or facts constituting a 
defense, affirmative defense, or justification, in ordinary and 
concise language without repetition; 

(3) a statement as to whether respondent consents to ser- 


(A) the dates of filing and service of the notice to answer, 
the statement of charges, and any amended statement of 
charges; 

(B) disciplinary counsel's statement that the respondent 
has not timely filed an answer as required by Rule 10.5 and 
that disciplinary counsel seeks an order of default under this 
Rule; 


vice by email under Rule 4.1; and 
(4) an address or, if respondent consents to service by 


(C) notice that upon entry of an order of default, the 
alleged facts and counts of misconduct in the statement of 


email, an email address at which all further pleadings, 


charges and any amended statement of charges will be 


notices, and other documents in the proceeding may be 
served on the respondent when personal service is not 


deemed admitted and established, and sanctions and reme- 
dies may be imposed or recommended based on the admitted 


required under these Rules. 


(c) Filing and Service of Answer. The answer must be 
filed and served under Rules 4.1 and 4.2. 

(d) Motion to Dismiss on Face of Statement of 
Charges. 

(1) Grounds for Motion. A respondent may move to dis- 
miss one or more charged rule violations in a statement of 


facts and rule violations; and 

(D) a copy of this Rule. 

(3) Entry of Order of Default. If the respondent fails to 
file a written answer to the statement of charges or amended 
statement of charges within seven days of service of the 


motion for entry of an order of default, the hearing adjudica- 
tor, on proof of service of the motion, must enter an order 


charges on grounds that the facts alleged in the statement of 


finding the respondent in default. 


charges, if deemed to be true, would be insufficient to estab- 
lish the charged rule violations. 
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answer must state with specificity the respondent's asserted 


are deemed admitted and established for the purpose of 


defenses and any facts that the respondent asserts as mitiga- 


imposing discipline, and the respondent may not participate 


tion. The motion must be supported by a declaration show- 


further in the proceedings unless the order of default is 


ing: 


vacated under this Rule. 

(b) After Entry of an Order of Default. 

(1) Service. The Clerk serves the order of default under 
Rule 4.2(c). 

(2) No Further Notices. Notwithstanding any other pro- 


vision of these Rules, after entry of an order of default, no 
further notices, motions, documents, papers, or transcripts 


(A) the date on which the respondent first learned of the 
entry of the order of default; 

(B) the grounds for vacating the order of default; and 

(C) an offer of proof of the facts that the respondent 
expects to establish if the order of default is vacated. 

(5) Response to Motion. Within 10 days of filing and ser- 
vice of the motion to vacate the order of default, disciplinary 


need be served on the respondent except for copies of the 


counsel may file and serve a written response. 


decisions of the hearing adjudicator, the Appeal Panel, and 
the Court. 
(3) Hearing Adjudicator Decision on Default. Within 20 


(6) Decision. A hearing adjudicator decides a motion to 
vacate the order of default on the written record without oral 
argument. Pending a ruling on the motion, the hearing adju- 


days after entry of the order of default, disciplinary counsel 


dicator may order a stay of proceedings not to exceed 30 


may present additional evidence and briefing relevant to the 


days. In granting a motion to vacate an order of default, the 


sanction, restitution, or other remedies. Within 60 days of the 


hearing adjudicator has discretion to order appropriate condi- 


filing of the order of default, the hearing adjudicator must 


tions. If the respondent proves that the order of default was 


enter findings of fact, conclusions of law, and recommenda- 
tion based on the facts and rule violations established under 


entered as a result of a mental or physical incapacity that 
made the respondent incapable of conducting a defense, the 


section (a) of this Rule and any additional evidence submit- 


order of default must be vacated. 


ted. 

(c) Vacating the Order of Default. 

(1) Motion To Vacate Order of Default. Subject to the 
limitations in section (c)(2) of this Rule, a respondent may 
move to vacate the order of default and any decision of the 
hearing adjudicator arising from the default on the following 
grounds: 

(A) mistake, inadvertence, surprise, excusable neglect, 
or irregularity in obtaining the default; 

(B) a proceeding against a respondent who was, at the 


(7) Review of Decision. A party may seek review of a 
decision under this Rule using the procedures of Rule 11.10. 
If review under Rule 11.10 is denied, there is no further 
review. 

(d) Order of Default Not Authorized in Incapacity 
Proceedings. The default procedure in this Rule does not 
apply to incapacity proceedings under Title 8. 

RDI 10.7 AMENDMENT OF STATEMENT OF CHARGES 


(a) Amending the Statement of Charges. Disciplinary 


counsel may file an amended statement of charges at any 


time of the default, incapable of conducting a defense due to 


time. 


incapacity; 
(C) newly discovered evidence that by due diligence 


could not have been previously discovered: 
(D) fraud, misrepresentation, or other misconduct in 


(b) Service. Disciplinary counsel serves an amended 


statement of charges and the notice to answer on the respon- 


dent as provided in Rule 4.1. An amended statement of 
charges need not be personally served. 


connection with the underlying disciplinary proceeding; 
(E) the order of default is void; 


(F) unavoidable casualty or misfortune preventing the 


(c) Motion to Strike. The respondent may, within 10 
days of service of the amended statement of charges, file a 


motion to strike any amendments to the statement of charges. 


respondent from defending; or 
(G) any other reason justifying relief from the operation 


A hearing adjudicator will consider the motion under the pro- 
cedure provided by Rule 10.8. Such motions should only be 


of the default. 
(2) Time. For grounds (c)(1)(A) and (C), the motion must 
be made within one year after entry of the default. For ground 


granted upon a clear showing of prejudice to the respondent. 
(d) Answer. The respondent must file an answer to the 
amended statement of charges under the procedures of Rule 


(c)(1)(B), the motion must be made within one year after the 


10.5. Any part of a previous answer may be incorporated by 


incapacity ceases. For all other grounds, the motion must be 


reference. A timely filed motion under section (c) of this Rule 


made within a reasonable time. If a matter is pending with or 


stays the time for filing the answer until the motion is 


has been decided by the Supreme Court, the respondent must 


decided. Regardless of whether the respondent has filed an 


obtain leave from the Court before moving to vacate the order 


answer to any previous statement of charges, failure to file an 


of default. A respondent seeking leave from the Court must 
provide notice to disciplinary counsel. 


(3) Burden of Proof. The respondent bears the burden of 
proving the grounds for vacating the order of default by a 
clear preponderance of the evidence. 

(4) Service and Contents of Motion. The motion to 


answer to an amended statement of charges may be grounds 
for discipline or for an order of default of the entire proceed- 
ing under Rule 10.6. 

RDI 10.8 GENERAL RULES FOR MOTIONS 


(a) Definition. A motion is an application to the hearing 


adjudicator for an order or other relief. The motion, unless 


vacate the order of default must be filed and served under 


made during a hearing, must be in writing and state with par- 


Rules 4.1 and 4.2 and be accompanied by a copy of the 


ticularity the grounds for the motion and the relief sought. 


respondent's proposed answer to each statement of charges 
for which an order of default has been entered. The proposed 


(b) Filing and Service. Motions must be filed and 
served as required by Rules 4.1 and 4.2. 
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(c) Response. The opposing party has 10 days from ser- 
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provided by CR 36. Under appropriate circumstances, the 


vice of a motion to respond, unless the time is altered by the 


hearing adjudicator may apply the sanctions in CR 37(c) for 


hearing adjudicator for good cause. 
(d) Reply. The moving party has seven days from ser- 
vice of the response to reply unless the time for reply is 


improper denial of requests for admission. 
(2) Other Discovery. Formal discovery, other than 
requests for admission, is available only by order of the hear- 


altered by the hearing adjudicator for good cause. 
(e) Consideration of Motion. Upon expiration of the 


ing adjudicator or stipulation of the parties. Absent a stipula- 
tion, after a statement of charges is filed either party may file 


time for reply, the hearing adjudicator should promptly rule 
on the motion, with or without argument at the hearing adju- 


a motion under Rule 10.8 seeking authorization to conduct 
one or more of the methods of discovery available under CR 


dicator's discretion. Argument on a motion may be heard by 
conference call or by other electronic means. At the request 


27-31 and 33-35. The hearing adjudicator has discretion to 
grant or deny the motion and must consider the following fac- 


of a party or at the discretion of the hearing adjudicator, any 


tors: 


hearing on the motion may be recorded as provided in Rule 


10.12(h). 
(f) Ruling. A ruling on a written motion must be in writ- 
ing and filed with the Clerk. 


(g) Motion for Reconsideration. Either party may file a 


motion for reconsideration of a hearing adjudicator's ruling 


(A) the necessity of the information sought and whether 
it is available by other means; 

(B) the nature and complexity of the case; 

(C) the seriousness of the charges: 

(D) the formal and informal discovery that has already 
occurred; 


on a motion. The motion must be filed and served no later 
than 10 days after service of the ruling on the moving party. 


(E) the burden on the party or witness from whom the 
information is sought; 


Sections (a) through (f) of this Rule apply to motions for 
reconsideration. A party may not file a motion for reconsider- 
ation of a ruling that has already been reconsidered at the 
request of that party. 


(h) Chief Regulatory Adjudicator Authority. Before 


the assignment of a hearing adjudicator, the Chief Regulatory 
Adjudicator may rule on any prehearing motion. 


RDI 10.9 SPECIFIC MOTIONS 

(a) Motion for Finding of Misconduct on the Plead- 
ings. Within 30 days of the filing of the answer to a statement 
of charges or amended statement of charges, disciplinary 
counsel may move for an order finding misconduct based on 
the pleadings. No factual materials outside the statement of 
charges or amended statement of charges and the answer(s) 
may be presented or considered. In ruling on this motion, the 


hearing adjudicator may find that all or some of the charged 
tule violations in the statement of charges are established. A 


hearing will be held to determine any facts or violations not 
established and to determine the appropriate sanction. 

b) No Summary Judgment. A party may not move for 
summary judgment. 

(c) Collateral Estoppel. Either party may move at any 
time for an order determining the collateral estoppel effect of 
a judgment in another proceeding. 

(d) Voluntary Dismissal. Disciplinary counsel may 


(F) the possibility of unfair surprise; 

(G) the risk of undue expense or delay; 

(H) the effect of the requested discovery on the orderly 
and prompt conduct of the proceeding; and 

(I) the interests of justice. 

(3) Limitations. The hearing adjudicator may impose 
conditions or limitations on discovery or requests for admis- 
sion to assure an expeditious, economical, and fair proceed- 


ing 


c) Discovery _of Hearing Preparation Materials. 
When discovery has been authorized under section (b) of this 
Rule, a party may obtain discovery of documents and tangi- 
ble things otherwise discoverable and prepared in anticipa- 
tion of litigation or for hearing by or for another party or by 
or for that other party's representative (including a party's 
lawyer, investigator, consultant, surety, indemnitor, insurer, 
or agent) only upon a showing that the party seeking discov- 
ery has substantial need of the materials in the preparation of 
such party's case and that the party is unable without undue 
hardship to obtain the substantial equivalent of the materials 
by other means. In ordering discovery of such materials when 
the required showing has been made, the hearing adjudicator 
must protect against disclosure of the mental impressions, 
conclusions, opinions, or legal theories of a lawyer or other 
representative of a party concerning the litigation. In inter- 


move to dismiss the proceeding at any time. A hearing adju- 
dicator must enter an order dismissing the proceeding with- 


preting the provisions of this section, CR 26 (b)(4) may be 
looked to for guidance. 


out prejudice unless the hearing adjudicator finds good cause 
to dismiss with prejudice. An order of dismissal with preju- 
dice is treated as a hearing decision under Rule 10.15. 

(e) Procedure. Rule 10.8 applies to motions under this 


(d) Subpoenas. When necessary to obtain discovery 
authorized under section (b) of this Rule, subpoenas may be 
issued as under CR 45. Subpoenas may be enforced under 
Rule 4.7. 


Rule. 
RDI 10.10 DISCOVERY AND PREHEARING PROCEDURES 
(a) General. The parties should reasonably cooperate in 
the mutual informal exchange of relevant non-privileged 
information to facilitate the expeditious, economical, and fair 


(e) Depositions Outside of State. A certified copy of the 


order of a hearing adjudicator is sufficient to authorize a 
deposition outside Washington State. 


(£) Duty to Cooperate. Parties must respond to autho- 


rized discovery requests and comply with the hearing adjudi- 


resolution of the case. 


(b) Discovery. 


(1) Requests for Admission. After a statement of charges 


cator's orders regarding discovery. The hearing adjudicator 
may draw adverse inferences as appear warranted by the fail- 
ure of either party to respond to authorized discovery. 


is filed, the parties may request admissions in the manner 
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exhibits: Social Security numbers, financial account num- 


and the hearing adjudicator, all disciplinary hearings must be 


bers, and driver's license numbers 


held in Washington State, with a presumption that hearings 
will be held at the Bar offices. The ORA must make the 


6. Final Witness List. A final witness list, including a 
final summary of the expected testimony of each witness, 


arrangements for the hearing facilities. 
(b) Scheduling Conference. No later than 30 days after 


must be exchanged by [H-2 weeks]. A copy of the final wit- 
ness list, excluding the summary of expected testimony, must 


the filing of the respondent's answer, the hearing adjudicator 


be filed and served by [H-2 weeks]. 


must convene an initial scheduling conference of the parties 
to discuss: 

(1) the hearing date, which must be within 180 days of 
the date of the initial scheduling conference unless good 
cause is shown to set the hearing at a later date or unless the 
hearing adjudicator has granted a motion under section (e) of 
this Rule; 

(2) any necessary prehearing deadlines: 

(3) the location of the hearing; 

(4) the expected length of the hearing; 

(5) the parties' expected discovery requests; 

(6) whether a settlement_conference would be useful in 


7. Objections. Objections to proposed exhibits, includ- 
ing grounds other than relevancy, must be exchanged by [H- 
1 week]. 

8. Briefs. Any hearing brief must be filed and served by 
[H-1 week]. Exhibits not ordered or stipulated admitted may 
not be attached to a hearing brief or otherwise transmitted to 
the hearing adjudicator before the hearing. 

(d) Failure to Comply with Scheduling Order. If a 
party fails to comply with a provision of the scheduling order, 
the hearing adjudicator may exclude witnesses, testimony, 
exhibits, or other evidence, and take such other action as may 
be appropriate. 


resolving the matter; 
(7) whether the parties consent to electronic service; and 
(8) any other relevant issues. 


(c) Scheduling Order. The hearing adjudicator must 


(e) Motion for Hearing within 120 Days. A respondent 


may move for a hearing date within 120 days of the initial 
scheduling conference under section (b) of this Rule. Such a 


motion may be made no later than the date of the initial 


enter an order setting the date, time, and place of the hearing. 
The scheduling order should include any prehearing dead- 
lines the hearing adjudicator deems required by the complex- 
ity of the case, as well as a determination regarding a settle- 
ment conference under section (h) of this Rule. The Schedul- 
ing Order generally should be in the following form with the 
following timelines: 

SETTLEMENT CONFERENCE DETERMINATION: 

[] The hearing adjudicator finds that this case may ben- 
efit from a settlement conference, and a settlement officer 


scheduling conference convened under section (b) of this 
Rule. A motion under this Rule must be granted unless disci- 
plinary counsel shows good cause for setting the hearing at a 
later date. Rule 10.8 applies to motions under this Rule, 
except that the motion may be made orally during the initial 
scheduling conference. 

(f) Notice. Service of an order setting a date, time, and 
place for the hearing constitutes notice of the hearing. 

(g) Continuance. Either party may move for a continu- 
ance of the hearing date. The hearing adjudicator has discre- 


should be appointed. 
ELECTRONIC SERVICE: 


The parties consent to electronic service of papers or 


documents under Rule 4.1(b). 
IT IS ORDERED that the hearing is set to begin at [time] 


on [Hearing Date (H)] and each day thereafter until adjourned 


by the hearing adjudicator, at [location], and the parties must 


tion to grant the motion for good cause shown. 

(h) Settlement Conference Process. 

(1) Order. In all disciplinary proceedings under_this 
Title, the hearing adjudicator should order a settlement con- 


ference unless it appears that such a conference would not be 
helpful. Settlement conferences may not be ordered in inca- 


pacity proceedings under Title 8. 


comply with prehearing deadlines as follows: 
1. Witnesses. A preliminary list of primary witnesses, 


(2) Assignment of Settlement Officer. Following a hear- 
ing adjudicator's order for a settlement conference, the Chief 


including addresses and phone numbers, and a designation of 


Regulatory Adjudicator must assign a settlement officer to 


whether the witness is a fact witness, character witness, or 
expert witness, must be filed and served by [H-12 weeks]. 
2. Discovery. Discovery authorized under Rule 10.10 


conduct the settlement conference. The Chief Regulator 
Adjudicator may assign a regulatory adjudicator under Rule 
2.3 or volunteer adjudicator under Rule 2.6 (a)(2) to serve as 


(b), if any, must be completed by [H-6 weeks]. 

3. Motions. Prehearing motions, other than motions to 
bifurcate under Rule 10.14, must be served by [H-4 weeks]. 
Absent agreement of the parties, an exhibit not ordered or 
stipulated admitted may not be attached to a motion or other- 
wise transmitted to the hearing adjudicator unless the motion 


a settlement officer. Following a settlement conference, the 
settlement officer who conducted the settlement conference 
may not serve as an adjudicator in the same disciplinary pro- 
ceeding without the consent of all parties. 

(3) Timing. Unless agreed to by the parties, a settlement 
conference if ordered must be held no later than 45 days prior 


concerns the exhibit's admissibility. The hearing adjudicator 


to the hearing date. 


will advise the parties whether oral argument is necessary, 


and, if so, the date and time of the argument. 
4. Exhibits. Lists of proposed exhibits must be 


(4) Confidentiality. 
A) Conference and Communications Confidential. Set- 


tlement conferences are closed to the public. Except as pro- 


exchanged by [H-3 weeks]. 
5. Service of Exhibits. Copies of proposed exhibits must 


vided in section (h)(4)(C) of this Rule, all communications 
relating to the settlement conference, whether oral or written 


be exchanged by [H-2 weeks]. The parties should redact the 


and including pre- and post-settlement conference conversa- 


following personal identifiers from the proposed hearing 


tions and exchanges of information, are confidential and may 
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not be disclosed or released unless specifically authorized by 
the Chief Regulatory Adjudicator on a showing of compel- 
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(1) Testimony Required. A respondent given notice of a 
hearing under Rule 10.11(f) must testify if called as a witness 


ling need and following notice to the participants. Statements 
of child or elder abuse or threats to commit future crimes or 
cause serious bodily injury are not subject to the foregoing 
restrictions on disclosure or release. 

(B) Evidentiary Use of Settlement Conference Informa- 
tion. Any statements or admissions made during the course of 
the settlement conference, or documents prepared solely for 
purposes of the settlement conference process, will not be 


by disciplinary counsel. 

(2) Consequences of Refusal. If a respondent refuses to 
testify, the hearing adjudicator may: 

(A) draw_an adverse inference from the respondent's 
refusal to testify as to any questions that might have been 
asked of the respondent; and 

(B) consider the refusal an aggravating factor in deter- 
mining the appropriate sanction for any misconduct found. 


admissible in evidence or used for impeachment in any disci- 
plinary or other proceeding. Neither the parties nor the settle- 


(3) Subpoena Optional. Disciplinary counsel may, but is 


not required to, issue a subpoena to compel the respondent's 


ment officer may be subpoenaed or otherwise compelled to 
testify or produce information regarding the settlement_con- 


ference in any disciplinary or other proceeding except as spe- 


testimony. 
(4) Privilege Against Self-Incrimination. This rule does 
not preclude the respondent's proper exercise of any privilege 


cifically authorized by the Chief Regulatory Adjudicator on a 


against self-incrimination. 


showing of compelling need and following notice to the par- 
ticipants. 

(C) Settlement Agreement. Any stipulation resulting 
from a settlement conference is subject to approval under 
Rule 9.1 and, if approved, becomes public under Rule 3.3. If 
the parties agree to the respondent's resignation in lieu of dis- 
cipline following a settlement conference, Rule 9.2 governs 
the resignation. A resignation in lieu of discipline is public 
under Rule 3.3. 


(D) Information Indicating Potential Incapacity. Not- 
withstanding the provisions of sections (h)(4)(A) and (B), a 
settlement officer who has reasonable cause to believe that 
the respondent lacks the mental or physical capacity to 
defend a disciplinary proceeding or to assist counsel in 
defending a disciplinary proceeding must provide informa- 
tion from the settlement conference to the Chief Regulatory 
Adjudicator for further proceedings under Rule 8.4(a). 


RDI 10.12 HEARING 


(a) Representation. The respondent may be represented 
by counsel. 

(b) Respondent Must Attend. A respondent given 
notice of a hearing under Rule 10.11(f) must attend the hear- 
ing. Failure to attend the hearing, without good cause, may be 
grounds for discipline. A respondent who fails to attend the 
hearing, without good cause, forfeits any right to appeal the 
hearing decision except as to the issue of good cause. 

c) Procedures If Respondent Fails to Attend. If a 


(e) Respondent Must Bring Requested Materials. 


Disciplinary counsel may request that the respondent bring to 
the hearing any documents, files, records, or other written 


materials or things previously requested in accordance with 
these Rules. The request must be in writing and served on the 
respondent at least three days before the hearing. Absent 
good cause, the respondent must comply with this request. 


(f) Witnesses at Hearing. Except as provided in section 
(c)(2) of this Rule, witnesses must testify under oath. Testi- 


mony may be submitted by deposition, in the hearing adjudi- 
cator's discretion as guided by CR 32. If ordered by the hear- 
ing adjudicator, testimony may be taken by telephone or 
other contemporaneous electronic means. The parties have 
the right to cross-examine witnesses who testify and to sub- 
mit rebuttal evidence. 

(g) Subpoenas. The parties may subpoena witnesses, 
documents, or things under the terms of CR 45. A witness 
must promptly comply with all subpoenas issued under this 
Rule and with all lawful orders made by the hearing adjudica- 
tor under this Rule. Subpoenas may be enforced under Rule 
4.7. 

(h) Hearing Record. Disciplinary hearings must_be 
recorded in writing by a court reporter or recorded by elec- 
tronic means. The ORA must make arrangements for record- 
ing the hearing. A court reporter must prepare and certify a 
hearing transcript and submit it to the Clerk. The Clerk files 


the hearing transcript and serves it on the parties. The hearing 
transcript is the official record of the hearing. 


respondent given notice of a hearing under Rule 10.11(f) fails 
to attend the hearing without good cause, the hearing may 


(i) Prior Disciplinary Record. The respondent's record 


of prior discipline, or the fact that the respondent has no prior 


proceed, and the hearing adjudicator: 

(1) may draw an adverse inference from the respondent's 
failure to attend as to any questions that might have been 
asked of the respondent at the hearing; and 


(2) must admit testimony by deposition regardless of the 
deponent's availability. An affidavit or declaration is also 
admissible if: 

(A) the facts stated_are within the witness's personal 
knowledge; 

(B) the facts are set forth with particularity; and 


(C) the affidavit or declaration shows affirmatively that 
the witness could testify competently to the stated facts. 


(d) Respondent Must Testify if Called. 
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discipline, must be made a part of the hearing record before 
the hearing adjudicator files a recommendation. 

RDI 10.13 EVIDENCE AND BURDEN OF PROOF 

(a) Proceedings Not Civil or Criminal. Hearing adjudi- 
cators should be guided in their evidentiary and procedural 
rulings by the principle that disciplinary proceedings are nei- 
ther civil nor criminal but are sui generis proceedings to 
determine if a respondent's conduct should have an impact on 
the respondent's license to practice law. 

(b) Burden of Proof. Disciplinary counsel has the bur- 
den of establishing a charged rule violation by a clear prepon- 
derance of the evidence. 


(c) Proceeding Based on Criminal Conviction. If a 


statement of charges alleges an act of misconduct for which 
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the respondent has been convicted in a criminal proceeding, 
the court record of the conviction is conclusive evidence at 
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found under section (b)(1)(B)(ii) of this Rule. At the conclu- 
sion of the sanction hearing, the hearing adjudicator files 


the disciplinary hearing that (1) the respondent is guilty of the 


findings of fact and conclusions of law as to sanction and a 


crime, (2) the respondent violated the statute on which the 


recommendation, which, together with the previously filed 


conviction was based, and (3) all essential elements of the 


findings of fact and conclusions of law, is the hearing deci- 


crime of which the respondent was convicted have been 
established. 


(d) Evidentiary Rules. Except as provided in section 


sion of the hearing adjudicator. 
(3) Timing. If a motion for bifurcation is granted, the vio- 
lation hearing is held on the date previously set for hearing. 


(d)(4) of this Rule, the Washington Rules of Evidence (ER) 


Upon granting a motion to bifurcate, the hearing adjudicator 


do not apply, but the hearing adjudicator may consider them 


must set a date and place for the sanction hearing that should 


as guidance in making evidentiary rulings. The following evi- 
dentiary rules apply during disciplinary hearings: 

(1) evidence, including hearsay evidence, is admissible 
if it is the kind of evidence on which reasonably prudent per- 
sons are accustomed to rely in the conduct of their affairs; 

(2) evidence may be excluded if it is irrelevant, immate- 


be no later than 60 days after the date set for the commence- 


ment of the violation hearing. 
RDI 10.15 HEARING DECISION 


(a) Hearing Decision. A hearing adjudicator's decision 
must be in the form of written findings of fact, conclusions of 
law, and recommendation. The hearing decision should be 


rial, or unduly repetitious; 

(3) documents may be admitted in the form of copies or 
excerpts: and 

(4) a hearing adjudicator may take judicial notice of 
adjudicative facts as described in ER 201. 

RDI 10.14 BIFURCATED HEARINGS 

(a) When Allowed. Upon written motion filed no later 
than 60 days before the hearing date, either party may request 
that the disciplinary proceeding be bifurcated. The hearing 
adjudicator must weigh the reasons for bifurcation against 
any increased cost and delay, inconvenience to participants, 
duplication of evidence, and any other factors, and may grant 
the motion only if it appears necessary to ensure a fair and 


filed with the Clerk within 30 days after the hearing transcript 
is filed. Either party may file proposed findings of fact, con- 
clusions of law, and recommendation within 20 days after the 
disciplinary hearing is concluded or as otherwise ordered by 
the hearing adjudicator. 

(b) Amendment. 

(1) Timing of Motion. Either party may move to modify, 
amend, or correct the hearing decision as follows: 

(A) Ina proceeding not bifurcated, within 15 days of ser- 
vice of the hearing decision; 

(B) In a bifurcated proceeding, within 15 days of service 
of: 


(i) the findings of fact and conclusions of law regarding 
violations; or 


orderly hearing because of the respondent's record of prior 
disciplinary sanction or because either party would suffer sig- 
nificant prejudice or harm. 

(b) Procedure. 

(1) Violation Hearing. 

(A) A bifurcated proceeding begins with an initial viola- 
tion hearing to make factual determinations and legal conclu- 
sions as to the charged rule violations, including the mental 
state necessary for the violations. During the violation hear- 
ing, evidence of a prior disciplinary record is not admissible 
to prove the respondent's character or to impeach the respon- 
dent's credibility. However, evidence of prior acts of miscon- 
duct may be admitted for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 

(B) Following the violation hearing, the hearing adjudi- 
cator files findings of fact and conclusions of law. 

(i) If no violation is found, the hearing adjudicator enters 
findings of fact, conclusions of law, and a recommendation 
for dismissal, and the sanction hearing is canceled. 

(ii) If any violation is found, after the expiration of the 
time for a motion to amend under Rule 10.15(b), or after rul- 
ing on that motion, the findings of fact and conclusions of law 
as to those violations are not subject to reconsideration by the 
hearing adjudicator. 

(2) Sanction Hearing. If any violation is found, a sanc- 
tion hearing is held to determine the appropriate sanction rec- 
ommendation. During the sanction hearing, evidence of the 


(ii) the sanction recommendation, but this motion may 


not seek to modify, amend, or correct the violation findings 
of fact or conclusions of law. 

(2) Procedure. Rule 10.8 governs this motion. The hear- 
ing adjudicator should rule on the motion within 15 days after 
the filing of a timely reply or after the period to file a reply 
under Rule 10.8(c) has expired. The ruling may deny the 
motion or may amend, modify, or correct the hearing deci- 
sion. 


(3) Effect of Failure to Move. Failure to move for modi- 


fication, correction, or amendment does not affect any subse- 
quent appellate review. 


(c) Appeal. Rule 11.2 governs notices of appeal of a 
hearing decision. 
(d) Transmittal to Court. If no party files a notice of 


appeal of a hearing decision within the time permitted by 
Rule 11.2, the Clerk transmits a copy of the hearing decision 
to the Supreme Court for entry of a final order under Rule 
13.1(a) or other appropriate order. 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 11 - APPEAL TO THE APPEAL PANEL 


RDI 11.1 SCOPE OF TITLE 
This Title provides the procedure for appeals of a hear- 
ing decision and interlocutory review of acts or rulings of a 


existence or lack of any prior disciplinary record is admissi- 


regulatory adjudicator. For purposes of this Title, the term 


ble. No evidence may be admitted to contradict or challenge 


"party" includes individuals seeking or responding to review 


the findings of fact and conclusions of law as to the violations 


under Rule 3.4. The Rules of Appellate Procedure serve as 
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guidance for review under this Title except as to matters spe- 
cifically dealt with in these Rules. 

RDI 11.2 DECISIONS SUBJECT TO APPEAL 

(a) Decision. For purposes of this Title, "hearing deci- 
sion" means: 

(1) the hearing adjudicator's findings of fact, conclusions 
of law, and recommendation under Rules 8.2 8.3(i), 8.4 
(h), and 10.15. If either party properly files a motion to 
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(D) Statement of the Case. A fair statement_of the facts 
and procedure relevant to the issues presented for review, 
without argument. Reference to the record must be included 
for each factual statement. 

(E) Argument. The argument section must identify the 
issues for review and present argument in support of the 
issues, together with citations to legal authority and refer- 
ences to relevant parts of the record. The argument may be 


amend under Rule 10.15(b), the "hearing decision" includes 


preceded by a summary. The parties should include a concise 


the ruling on the motion; 
(2) a decision dismissing all counts under Rule 10.5(d); 
(3) a decision dismissing the proceeding with prejudice 


statement of the standard of review as to each issue. 


(Œ) Conclusion. A short conclusion stating the precise 


relief sought. 


under Rule 10.9(d): or 

(4) the hearing adjudicator's decision on a petition to 
return from incapacity inactive status under Rule 8.11 (e)(8). 

(b) Time to File Notice. A notice of appeal must be filed 
with the Clerk within 30 days of service of the hearing deci- 
sion on the parties. 

(c) Cross Appeal. If a party files a timely notice of 
appeal and the other party wants relief from the hearing deci- 
sion, the other party must file a notice of appeal with the 
Clerk within the later of (1) 14 days after service of the notice 
filed by the other party, or (2) within the time set forth in sec- 
tion (b) of this Rule for filing a notice of appeal. 


RDI 11.3 RECORD ON APPEAL, DESIGNATION, AND 
PREPARATION 


(a) Terminology. By analogy to the RAP, the Appeal 
Panel is considered the appellate court, the Clerk is consid- 
ered the trial court clerk, and documents in the Clerk's file are 
considered the clerk's papers. 

(b) Record on Appeal. The record on appeal consists of 
documents from the Clerk's file designated by the parties, 
exhibits designated by the parties, the hearing decision, and 
the hearing transcript. 


(c) Designation of Record. A party must file its designa- 


tion at or before the time it files its first brief. 

(d) No Additional Evidence. Evidence not presented to 
the hearing adjudicator must not be designated by the parties 
or presented to the Appeal Panel. 

(e) Preparation of Record. The Clerk prepares the 
record on appeal and distributes it to the Appeal Panel. The 
Clerk provides the parties with a copy of the index of the 
Clerk's file documents and a cover sheet listing the exhibits. 

RDI 11.4 BRIEFS 

(a) Caption of Briefs. The parties should caption briefs 
as follows: 

[Name of Party] Opening Brief 

[Name of Party] Response 

[Name of Party] Reply 

(b) Content of Briefs. 

(1) Opening Brief: The opening brief should contain 
under appropriate headings and in the order here indicated: 

(A) Title Page. A title page, which is the cover. 

(B) Tables. A table of contents, with page references, 
and a table of cases (alphabetically arranged), statutes, and 
other authorities cited, with references to the pages of the 
brief where cited. 

(C) Introduction. A concise introduction. This section is 
optional. The introduction need not contain citations to the 
record or authority. 
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(G) Appendix. An appendix to the brief if deemed appro- 
priate by the party filing the brief. An appendix may not 
include evidence not presented to the hearing adjudicator. 

(2) Response. The response should conform to section 
(b)(1) of this Rule and answer the opening brief. 

(3) Reply. A reply brief should conform with sections 
(A), (B), (E), (F), and (G) of section (b)(1) of this Rule and be 
limited to a response to the issues in the response brief. 


(c) Timing of Briefs. 
(1) Opening Brief. The party filing the notice of appeal 


must file an opening brief within 45 days of service on the 
parties of a copy of the transcript by the Clerk or the filing of 


the notice of appeal, whichever is later. Failure to file an 
opening brief within the required period constitutes an aban- 
donment of the appeal. 

(2) Response. Any response of the opposing party must 
be filed within 30 days from service of the opening brief. 

(3) Reply. Any reply of the appealing party must be filed 
within 30 days of service of the response. 

(d) Procedure When Both Parties Appeal. When both 
parties file notices of appeal, the party filing first is consid- 
ered the appealing party. In these situations, the responding 
party may raise its own issues on appeal, and the appealing 
party has an additional five days to file the reply permitted by 
section (b)(3) of this Rule. 

(e) References to the Record. Briefs filed under this 
Rule must specifically refer to the record if available, using 
the designations TR for transcript, EX for exhibit, and CF for 
Clerk's file document. 


(f) Formatting Requirements and Length of Briefs. 


Briefs must conform with the formatting requirements of 
RAP 18.17, except that (1) the opening and response briefs 
must not exceed 8,750 words (word processing software) or 
35 pages (typewriter or hand-written), and (2) the reply brief 
must not exceed 2,500 words (word processing software) or 
10 pages (typewriter or hand-written). For compelling rea- 
sons, the Appeal Panel may grant a motion to file an over- 
length brief. The Clerk must return over-length briefs pre- 
sented for filing without a motion. The Clerk must provide a 
copy of this Rule to the party with the original unfiled brief. 

RDI 11.5 SUPPLEMENTING THE RECORD 

The record on appeal may be supplemented in the fol- 
lowing ways: 

(a) As of Right. A party may supplement its designation 
of the record before or with the filing of the party's last brief. 

(b) On Motion. After a party files its last brief, a party 
may file a motion with the Appeal Panel to supplement the 
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record. Leave to supplement the record should be freely 


granted. 
(c) Sua Sponte. With notice to the parties, the Appeal 


Panel may supplement the record with any portion of the 
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for oral argument. The Clerk serves notice on the parties no 
later than 30 days before the scheduled argument. 

(4) Rescheduling. A request to reschedule oral argument 
must be made by motion filed with the Clerk within 15 days 


record before the hearing adjudicator. 


RDI 11.6 REQUEST FOR THE TAKING OF ADDITIONAL 
EVIDENCE 


(a) Timing and Content of Request. Any time prior to 
the deadline for filing of the party's last brief, a party by writ- 
ten motion may request the taking of additional evidence 
based on newly discovered evidence. The motion must be 
supported by a declaration describing in detail the additional 
evidence and any reasons why it was not presented at the 
hearing and must address the factors listed in section (b) of 
this Rule. 

(b) Remedy Limited. The Appeal Panel may direct that 
additional evidence on the merits of the case be taken prior to 
the decision of the case on appeal if: 

(1) additional proof of facts is needed to fairly resolve 
the issues on appeal, 

(2) the additional evidence would probably change the 
hearing decision being appealed, 

(3) it is equitable to excuse a party's failure to present the 


evidence to the hearing adjudicator, 
(4) the appellate remedy of granting a new hearing is 


of receipt of the notice setting the date for oral argument, 
except upon a showing of good cause. 

(5) Procedure. Each party has 15 minutes to present oral 
argument. For compelling reasons, the Appeal Panel may 
grant a motion for additional oral argument time. The motion 
should be filed with the request for oral argument. If either 
party fails to appear for argument at the scheduled time, the 
Appeal Panel may consider the case without oral argument. 

(6) Record. Arguments before the Appeal Panel must be 
recorded in writing by a court reporter or by electronic 
means. The ORA must make arrangements for recording the 
argument. Within 15 days of the conclusion of the argument, 
a verbatim report of proceedings must be prepared and certi- 
fied by a court reporter and filed with the Clerk, who will 
serve it on the parties. The verbatim report is the official 


record of the argument. 
(e) Action by the Appeal Panel. Consistent with the 


standards of review in section (c) of this Rule, the Appeal 
Panel may reverse, affirm, or modify the hearing decision on 
appeal and take any other action as the merits of the case and 
the interest of justice may require. 


inadequate or unnecessarily expensive, and 
(5) it would be inequitable to decide the case solely on 


(f) Appellate Decision. The Appeal Panel must file an 
appellate decision in the form of a written order or opinion 


the evidence already taken by the hearing adjudicator. 
(c) Where Taken. The Appeal Panel will ordinarily 


stating the reasons for its decision. The appellate decision 
must set forth the result favored by each panel member. Any 


direct the hearing adjudicator to take additional evidence and 
find the facts based on that evidence. 


(d) Effect on Pending Appeal. The pending appeal will 


dissent must set forth the result favored by the dissenting 
panel member(s). The Clerk serves the appellate decision on 


the parties. 


be stayed if the Appeal Panel directs that additional evidence 
be taken. 
RDI 11.7 APPELLATE DECISION 
a) Basis for Appellate Decision. The Appeal Panel 
considers the hearing decision, the parties' briefs filed under 


(g) Appeal or Review. Rules 12.3 and 12.4 govern 


notices of appeal or petitions for discretionary review of 
appellate decisions. 


(h) Transmittal to Court. If no party files a notice of 


appeal or petition for discretionary review of an appellate 


Rule 11.4, and the record on appeal. Except as provided in 


decision within the time permitted by Rules 12.3 and 12.4, or 


section (b) of this Rule, the Appeal Panel will decide a case 


upon the Supreme Court's denial of a petition for discretion- 


only on the basis of issues set forth by the parties in their 
briefs. 


(b) Issues Raised by the Appeal Panel. If the Appeal 


ary review, the Clerk transmits a copy of the appellate and 


hearing decisions to the Supreme Court for entry of a final 
order under Rule 13.1(a) or 8.1(b), or other appropriate order. 


Panel concludes that an issue that is not set forth in the briefs 
should be considered to properly decide a case, it may notify 
the parties and give them an opportunity to present written 


RDI 11.8 MODIFICATION OF REQUIREMENTS 
Upon written motion filed with the Clerk by a party for 
good cause shown, or on its own initiative, the ORA may 


argument on the issue raised by the Appeal Panel. 


(c) Standards of Review. The Appeal Panel reviews 


findings of fact for substantial evidence. It reviews conclu- 


modify the time periods in Title 11 and make other orders as 
appear appropriate to ensure fair and orderly consideration of 
the appeal. However, the time period for filing a notice of 


sions of law and recommendations de novo. Evidence not 


appeal in Rule 11.2(b) may not be extended or altered. 


presented to the hearing adjudicator cannot be considered by 
the Appeal Panel. 


d) Oral Argument. 
(1) Request by Party or Panel. The Appeal Panel hears 


RDI 11.9 MOTIONS 

(a) Content of Motion. A motion must include (1) a 
statement of the name and designation of the person filing the 
motion, (2) a statement of the relief sought, (3) reference to or 


oral argument if requested by a party who has filed a brief or 


copies of parts of the record relevant to the motion, and (4) a 


if ordered by the Panel. 

(2) Timing of Request. A party's request must be filed no 
later than the deadline for that party to file its last brief, 
including a response or reply, under Rule 11.4. 

(3) Setting and Notice of Argument. Notice of oral argu- 


statement of the grounds for the relief sought, with support- 


Ing argument. 


(b) Filing and Service. Motions for matters pending 
with the Appeal Panel must be in writing and filed with the 


Clerk. The motion and any response or reply must be served 


ment issued by the Clerk sets the date, time, place, and terms 


as required by Rule 4.1. 
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(c) Response. A party may file a written response to the 
motion. A response must be served and filed within 10 days 
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(2) Timing and Service. The motion must be filed with 
the Clerk and served on the opposing party within the later of 


of service of the motion, unless the time is modified by the 


(A) 15 days of the act or ruling that the party wants reviewed, 


Chair of the Appeal Panel for good cause. 

(d) Reply. The moving party may file a reply to a 
response. A reply must be served and filed within seven days 
of service of the response, unless the time for reply is modi- 


or (B) 15 days of entry of an order deciding a timely motion 
for reconsideration under Rule 10.8(g). 

(3) Proceedings Not Stayed. A party's motion for inter- 
locutory review does not stay the regulatory adjudicator's act 


fied by the Chair of the Appeal Panel for good cause. 

(e) Length of Motion, Response, and Reply. A motion, 
response, and reply must conform with the formatting 
requirements of RAP 18.17, except that (1) the motion and 
response must not exceed 2,500 words (word processing soft- 
ware) or 10 pages (typewriter or hand-written), and (2) the 
reply must not exceed 1,250 words (word processing soft- 
ware) or 5 pages (typewriter or hand-written). For good 
cause, the Chair of the Appeal Panel may grant a motion to 
file an over-length motion, response, or reply. 

(f) Consideration of Motion. Upon expiration of the 
time for reply, the Chair of the Appeal Panel must promptly 
rule on the motion or refer the motion to the full Panel for 
decision. A motion will be decided without oral argument, 
unless the Chair of the Appeal Panel directs otherwise. 

(g) Ruling. A motion is decided by written order filed 
with and served by the Clerk under Rule 4.2. 

(h) No Appeal Panel Convened. When a motion is filed 
before an Appeal Panel is convened, the Chief Regulatory 
Adjudicator may perform all functions of the Chair under this 
Rule. 

RDI 11.10 INTERLOCUTORY REVIEW 

(a) General. Unless these Rules provide otherwise, a 
party may file a motion seeking interlocutory review by the 
Appeal Panel of any act or ruling of a regulatory adjudicator 
that is not appealable as a matter of right. 

(b) Considerations Governing Acceptance of Review. 
Interlocutory review may be granted only in the following 
circumstances: 

(1) A regulatory adjudicator has committed an obvious 
error that would render further proceedings useless: 

(2) A regulatory adjudicator has committed probable 
error and the ruling of the regulatory adjudicator substantially 
alters the status quo or substantially limits the freedom of a 
party to act; 

(3) A regulatory adjudicator has so far departed from the 
accepted and usual course of disciplinary proceedings as to 
call for review by the Appeal Panel; or 

(4) A regulatory adjudicator has certified, or all the par- 
ties have stipulated, that the order involves a controlling 


or ruling, any proceedings, or any pre-hearing deadlines 
unless the regulatory adjudicator or the Chief Regulatory 
Adjudicator issues a stay or the Chief Regulatory Adjudicator 
grants review. 

(d) Effect of Denial of Interlocutory Review. The 


denial of interlocutory review does not affect the right of a 
party to obtain later review of the act or ruling or the issues 
(e)Acceptance of Review. Upon accepting interlocutory 


review, the Chief Regulatory Adjudicator assigns the matter 
to an Appeal Panel, specifies the issue or issues as to which 


review is granted, and establishes the timeline and terms for 
any additional briefing and oral argument. 


TITLE 12 - REVIEW BY SUPREME COURT 


RDI 12.1 APPLICABILITY OF RULES OF APPELLATE PRO- 
CEDURE 


The Rules of Appellate Procedure serve as guidance for 
review under this Title except as to matters specifically dealt 
with in these Rules. For purposes of this Title, the term 
"party" includes individuals seeking or responding to review 
under Rule 3.4. 

RDI 12.2 METHODS OF SEEKING REVIEW 

a) Two Methods for Seeking Review of Appeal Panel 
Decision. The methods for seeking Supreme Court review of 
an Appeal Panel decision entered under Rule 11.7(f) are: (1 
review as a matter of right, called "appeal," and (2) review 
with Court permission, called "discretionary review." Both 
"appeal" and "discretionary review" are called "review." 

(b) Power of Court Not Affected. This Rule does not 
affect the Court's power to review any decision by an Appeal 
Panel or regulatory adjudicator and to exercise its inherent 
and exclusive jurisdiction over the discipline and incapacity 
system. 

RDI 12.3 APPEAL 

(a) Right to Appeal. The respondent or disciplinary 


counsel has the right to appeal an Appeal Panel decision rec- 
ommending disciplinary suspension or disbarment. There is 


no other right of appeal except as specified in Title 8. 


(b) Notice of Appeal; Timing. The appealing party 


must file a notice of appeal within 30 days of service of the 


question of law as to which there is substantial ground for a 


Appeal Panel's decision. 


difference of opinion and that immediate review of the order 
may materially advance the ultimate resolution of the pro- 
ceedings. 
(c) Procedure. 
1) Motion. A party seeks interlocutory review b 


motion under the procedures of Rule 11.9, except that the 
Chief Regulatory Adjudicator decides the motion. The 


(c) Where to File Notice of Appeal: Service. A party 


files the notice of appeal with the ORA Clerk and must serve 
the other party. 

(d) Filing Fee. A party filing a notice of appeal must, at 
the time the notice is filed, either pay the statutory filing fee 


to the ORA Clerk by check made payable to the Washington 
Supreme Court, or by appropriate motion apply to the Clerk 


motion must include a copy of the ruling that the party wants 


of the Supreme Court for a waiver of the filing fee based upon 


reviewed, a copy of any order granting or denying motions 


a showing of indigency. 


made with respect to that ruling, and a copy of parts of the 
record relevant to the act or ruling. 
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(e) Cross Appeal. If a party files a timely notice and the 
other party wants relief from the Appeal Panel decision, the 
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other party must file a notice of appeal with the ORA Clerk 
within 14 days after service of the first notice of appeal. A 
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(a) Transmittal. The ORA Clerk should transmit the 
record, including the filing fee, to the Supreme Court within 


party filing a cross notice of appeal must serve the other party 


30 days of the filing of the notice of appeal, service of the 


but need not pay a filing fee. 

RDI 12.4 DISCRETIONARY REVIEW 

(a) Decisions Subject _ to Discretionary Review. 
Respondent or disciplinary counsel may seek discretionary 
review of Appeal Panel decisions or orders not subject to 
appeal under Rule 12.3. The Court accepts discretionary 
review only if: 

(1) the Appeal Panel's decision or order is in conflict 
with a Supreme Court decision; 

(2) a significant question of law is involved; 

(3) there is no substantial evidence in the record to sup- 
port a material finding of fact on which the Appeal Panel's 
decision or order is based; or 

(4) the petition involves an issue of substantial public 
interest that the Court should determine. 

b) Petition for Discretionary Review; Timing. A 
party may seek discretionary review by filing a petition for 
discretionary review with the ORA Clerk within 30 days of 


order accepting review, or filing of the transcript of oral argu- 
ment before the Appeal Panel, if any. Notwithstanding these 
deadlines, the ORA Clerk should not transmit the record to 
the Supreme Court prior to payment of the filing fee or 
receipt of proof that the Supreme Court has waived the filing 
fee. 

(b) Content. The record transmitted to the Court con- 
sists of: 

(1) the notice of appeal, if any: 

(2) the Appeal Panel's decision or order; 

(3) the record before the Appeal Panel: 

(4) the transcript of any oral argument before the Appeal 
Panel; and 

(5) any other portions of the record before the ORA, 
including the Clerk's file or exhibits, that the Court deems 
necessary for full review. 

(c) Notice to Parties. The ORA Clerk serves each party 
with a list of the portions of the record transmitted. 


service of the Appeal Panel's decision or order. 


(c) Where to File Petition for Discretionary Review: 


Service. A party files a petition for discretionary review with 
the ORA Clerk and must serve the other party. 


(d) Filing Fee. A party filing a petition for discretionary 
review must, at the time the petition is filed, either pay the 
statutory filing fee to the ORA Clerk by check made payable 
to the Washington Supreme Court, or by appropriate motion 


(d) Transmittal of Cost Orders. Within 10 days of 
entry of an order assessing costs under Rule 13.8(e), the ORA 


Clerk should transmit the order to the Court as a separate part 
of the record, together with the supporting statements of costs 
and expenses and any exceptions or reply filed under Rule 
13.8(d). 


(e) Additions to Record. A party may request that the 
ORA Clerk transmit additional portions of the record to the 


apply to the Clerk of the Supreme Court for a waiver of the 


Court prior to or with the filing of the party's last brief. The 


filing fee based upon a showing of indigency. 

(e) Content of Petition; Answer; Service; Decision. A 
petition for discretionary review should conform substan- 
tially to RAP 13.4(c) for petitions for Supreme Court review 
of Court of Appeals decisions. References in RAP 13.4 to the 
Court of Appeals are considered references to the Appeal 


party must file a copy of any such request with the Court. 
Thereafter, a party may move the Court for an order directing 
the transmittal of additional portions of the record to the 
Court. 

(f) Confidentiality. When a party identifies information 
or documents that are otherwise confidential under these 


Panel. The appendix to the petition or an appendix to an 


Rules, the Court must take measures to maintain the confi- 


answer or reply may additionally contain any part of the 
record, including portions of the transcript or exhibits, to 
which the party refers. RAP 13.4 (d) - (h) governs answers 
and replies to petitions for discretionary review and related 
matters including service and decision by the Court. 

(f) Form and Length. The petition for review, answer, 
or reply must comply with the form requirements of RAP 


dentiality of the information or documents. 
RDI 12.6 BRIEFS 


(a) Brief Required. The party seeking review must file 
a brief stating the party's objections to the Appeal Panel's 


(b) Time for Filing. The brief of the party seeking 
review must be filed with the Supreme Court within 30 days 


13.4(e) and the length limits of RAP 13.4(f). 
(g) Cross Petition. If a party files a timely petition for 


of service under Rule 12.5(c) of the list of portions of the 
record transmitted to the Court, unless the Court directs oth- 


discretionary review and the other party wants relief from the 


erwise. 


Appeal Panel's decision, the other party must file a petition 
for discretionary review with the ORA Clerk within the later 


(c) Answering Brief. Any answering brief of the other 
party must be filed with the Court within 30 days after service 


of (1) 14 days after service of the first petition, or (2) the time 


of the brief of the party seeking review. 


for filing a petition under section (b) of this Rule. A party fil- 
ing a cross petition must serve the other party but need not 


(d) Reply Brief. Any reply brief of a party seeking 
review must be filed with the Court 20 days after service of 


pay a filing fee. The form and length requirements of RAP 


the answering brief. A reply brief must be limited to a 


13.4(e) and RAP 13.4(f) apply. 


(h) Acceptance of Review. The Court accepts discre- 


tionary review of an Appeal Panel decision by granting a 
petition for discretionary review. Upon acceptance of review, 


response to the issues in the answering brief. 

(e) Briefs When Both Parties Seek Review. When both 
the respondent and disciplinary counsel seek review of an 
Appeal Panel decision or order, the respondent is deemed the 


the same procedures apply to matters subject to appeal and 


party seeking review for the purposes of this Rule. In that 


matters subject to discretionary review. 
RDI 12.5 RECORD TO SUPREME COURT 


case, disciplinary counsel may file a surreply to the respon- 
dent's reply brief. The surreply brief must be filed with the 
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Court within 20 days after service of the respondent's reply 
brief. 

(£) Form of Briefs. Unless otherwise ordered by the 
Court, briefs filed under this Rule must conform to the 
requirements of RAP 10.3 and 10.4. Documents filed with 
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The American Bar Association Standards for Imposing 
Lawyer Sanctions are used to determine the appropriate sanc- 
tion. 

(c) Remedies. Upon imposition of a sanction, the Court 
may impose one or more of the following public remedies: 


the ORA Clerk are known as Clerk's file documents and 
should be abbreviated CF, the transcript or partial transcript 
of the hearing should be abbreviated TR, and exhibits should 
be abbreviated EX. 

(g) Reproduction and Service of Briefs by Supreme 
Court Clerk. The Supreme Court Clerk reproduces and dis- 
tributes briefs as provided in RAP 10.5. 

RDI 12.7 ARGUMENT. 

(a) Rules Applicable. Oral argument before the 
Supreme Court is conducted under RAP Title 11, unless the 
Court directs otherwise. 

(b) Priority. Disciplinary and incapacity proceedings 
have priority and are set upon compliance with the above 
Rules. 

RDI 12.8 ENTRY OF ORDER OR OPINION 

Following consideration of a matter by the Court, the 
Court enters a final order under Rule 13.1(a) or 8.1(b), or 
another appropriate order. 

RDI 12.9 MOTION FOR RECONSIDERATION 

A motion for reconsideration may be filed as provided in 
RAP 12.4, but the motion does not stay the judgment or delay 
the effective date of a an order or opinion under Rule 12.8 
unless the Court enters a stay. 

RDI 12.10 VIOLATION OF RULES 

The Court may sanction a party under RAP 18.9 for vio- 
lation of Rules in this Title. 


Reviser's note: The typographical error in the above section occurred 
in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 13 - SANCTIONS AND REMEDIES 


RDI 13.1 FINAL ORDER; SANCTIONS AND REMEDIES 

(a) Supreme Court Final Order. The Supreme Court's 
final order in a disciplinary proceeding is an order or opinion 
that imposes sanctions or remedies under this Rule, declines 
to impose sanctions or remedies under this Rule, dismisses 


the matter, or otherwise concludes the proceeding. Except as 


otherwise provided in these Rules, upon entry of the Court's 
final order, the matter is not subject to further review under 


these Rules and any sanctions or remedies are imposed on the 
effective date as set forth in this Title. After the final order is 
issued, the ORA or the Court may hear and decide post-judg- 
ment issues authorized by these Rules. A motion for recon- 
sideration under Rule 12.9 does not stay the judgment or 
delay the effective date of a final order unless the Court 
enters a stay. 

(b) Sanctions. Upon an adjudication or stipulation under 
these Rules that a respondent has committed an act of mis- 
conduct, the Court may impose one or more of the following 
public sanctions: 

(1) Disbarment; 

(2) Disciplinary suspension; 

(3) Reprimand; or 

(4) Admonition. 
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(1) Probation; 

(2) Restitution; 

(3) Limitation on practice; 

(4) Continuing legal education; 

(5) Assessment of costs; or 

(6) Other requirements consistent with the purposes of 
protecting the public and maintaining the integrity of the 
legal profession. 

RDI 13.2 DISBARMENT 

(a) Definition. A sanction of disbarment is the revoca- 
tion of a respondent's license to practice law in this state. 

(b) Effective Date. Disbarment is effective on the date 
set by the Supreme Court's order or opinion, which will ordi- 
narily be seven days after the date of the order or opinion. If 
no date is set, disbarment is effective seven days after the date 
of the Court's order or opinion. 

(c) Reinstatement from Disbarment. A person who is 
disbarred may seek reinstatement under APR 25. 

RDI 13.3 DISCIPLINARY SUSPENSION 

(a) Definition. A disciplinary suspension is a suspension 
imposed as a sanction under these Rules. A disciplinary sus- 
pension is for a fixed period of time not to exceed three years. 

(b) Effective Date. A disciplinary suspension is effec- 
tive on the date set by the Supreme Court's order or opinion, 
which will ordinarily be seven days after the date of the order 
or opinion. If no date is set, a disciplinary suspension is effec- 
tive seven days after the date of the Court's order or opinion. 

(c) Reinstatement from Disciplinary Suspension. 

(1) A respondent may apply to reinstate the respondent's 
license to practice law to either active status or inactive sta- 
tus. 


(2) A respondent must file an application for reinstate- 
ment with the Bar and comply with applicable court rules and 
the Bar's Bylaws for reinstatement from disciplinary suspen- 
sion. 

(3) A respondent may not be reinstated without disci- 
plinary counsel's certification that the respondent has com- 
plied with any pre-conditions to reinstatement or other spe- 
cific conditions ordered. 

(4) If the Client Protection Fund paid an applicant due to 
a respondent's misconduct, the respondent must obtain a cer- 
tification from Bar counsel establishing that the respondent 
has paid restitution to the Client Protection Fund or is current 
with any restitution payment plan. 

(5) A respondent may ask the ORA to review an adverse 
determination by disciplinary counsel or Bar counsel regard- 
ing compliance with the conditions for reinstatement, pay- 
ment of costs or restitution, or compliance with a costs or res- 
titution payment plan. On review, the ORA may modify the 
terms of the payment plan if warranted. The ORA determines 
the procedure for this review. The ORA's ruling is not subject 
to further review. 

(6) When the respondent has complied with all condi- 
tions for reinstatement and the term of disciplinary suspen- 
sion is complete, the Bar files a recommendation for rein- 
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respondent for a reasonable periodic payment plan if the 


order. 
RDI 13.4 REPRIMAND 
(a) Definition. A reprimand is a sanction that declares 


respondent demonstrates in writing a present inability to pay 
restitution. A decision to enter into a periodic payment plan 
and the determination of the payment plan's terms are made 


that the respondent violated the rules of professional conduct. 
A reprimand does not restrict the respondent's authorization 
to practice law. Unless otherwise ordered by the Court, a rep- 


after consideration of the following factors: 
(A) whether the respondent promptly requested a reason- 
able periodic payment plan; 


rimand must include a term of probation under Rule 13.6. 

(b) Effective Date of Reprimand. A reprimand is effec- 
tive on the date of the Supreme Court's order or opinion. 

RDI 13.5 ADMONITION 

(a) Definition. An admonition is a sanction that declares 
that the respondent violated the rules of professional conduct. 
An admonition does not restrict the respondent's authoriza- 
tion to practice law and is imposed when a sanction less than 
reprimand is appropriate. 

(b) Effective Date of Admonition. An admonition is 
effective on the date of the Supreme Court's order or opinion. 

RDI 13.6 PROBATION 

(a) Definition. An order imposing a sanction under Rule 
13.1 may include a term of probation for a fixed period of two 
years or less that includes complying with specific conditions 
ordered under section (b) of this Rule. 

(b) Conditions of Probation. Conditions of probation 
may include, but are not limited to: 

(1) alcohol or drug treatment; 

(2) continuing legal education: 

(3) medical treatment; 

(4) psychological or psychiatric treatment; 

(5) practice monitoring; 

(6) professional office practice or management counsel- 
ing; 

(7) periodic audits or reports: or 

(8) any other program or corrective course of action to 
address the respondent's misconduct. 

(c) Failure to Comply. Failure to comply with a condi- 
tion of probation may be grounds for an interim suspension 
under Rule 7.2 and may be grounds for discipline. 

(d) Public Information. The fact that a respondent is or 
was on probation, the length of probation, and the conditions 
of probation are public information subject to Rule 3.3(a). All 
other information and documents related to the supervision of 
probation are not public information. In any proceeding 
under section (c) of this Rule, information relating to the pro- 
bation is admissible into evidence in any ensuing disciplinary 


proceeding. 
RDI 13.7 RESTITUTION 


(a) Restitution May Be Required. A respondent sanc- 
tioned under Rule 13.1 may be ordered to make restitution to 
the Client Protection Fund or to persons or entities financially 
injured by the respondent's conduct. 

(b) Payment of Restitution. A respondent ordered to 


(B) whether, to date, the respondent has made a good 
faith effort to make payments; 

(C) whether the respondent has or sought other sources 
for payment of the restitution; and 

(D) whether the suggested payment plan will allow for 
restitution to be paid in full in a reasonable amount of time. 

(2) A respondent may file a motion with the ORA to 
request review of an adverse determination by disciplinary 
counsel regarding specific conditions for a periodic payment 
plan. The Chief Regulatory Adjudicator directs the procedure 


for this review. The regulatory adjudicator's ruling is not sub- 
ject to further review. 

(d) Interest. The respondent must pay interest on any 
amount not paid within 90 days of the date on which the res- 
titution order is final at the maximum rate permitted under 
RCW 19.52.020. Any payment plan entered into under this 
Rule must provide for interest at the maximum rate permitted 
under RCW 19.52.020. 

(e) Failure to Comply. A respondent's failure to make 
restitution when ordered to do so, or to comply with the terms 
of a periodic payment plan, may be grounds for discipline. 

(£) Restitution in Other Cases. Determination of the 
amount of restitution and any interest thereon in discipline 
cases resolved by stipulation is governed by Rule 9.1. Deter- 
mination of the amount of restitution and any interest thereon 
in discipline cases resolved by resignation in lieu of disci- 
pline is governed by Rule 9.2. 


(g) Money Judgment for Restitution. No sooner than 


90 days after a restitution order is final, a restitution benefi- 
ciary, including the Client Protection Fund, may apply to the 


Supreme Court Clerk or commissioner for a money judgment 
if the respondent has failed to pay restitution and interest 
thereon as provided by this Rule. The beneficiary must obtain 
a declaration from disciplinary counsel stating that the resti- 
tution order is final and that the respondent has failed to pay 
all or part of the restitution or is not current on a periodic pay- 
ment plan. The beneficiary must serve the application for a 
money judgment and declaration of disciplinary counsel on 
the respondent and on disciplinary counsel under Rule 4.1. 
The respondent may file an objection with the Supreme Court 
Clerk or commissioner within 20 days of service of the appli- 
cation. The objection must be served on the beneficiary and 
disciplinary counsel under Rule 4.1. The sole issue to be 
determined by the Supreme Court Clerk or commissioner is 
whether the respondent has complied with the duty to make 


make restitution, including restitution to the Client Protection 


restitution, including compliance with the terms of a periodic 


Fund, must do so within 90 days of the date on which the 
decision requiring restitution becomes final, unless the deci- 
sion provides otherwise or the respondent enters into a peri- 


payment plan, under this Rule. The Supreme Court Clerk or 


commissioner may enter a money judgment in compliance 
with RCW 4.64.030 on the order for restitution if the respon- 


odic payment plan. 


(c) Periodic Payment Plan. 


(1) Disciplinary counsel, or Bar counsel on behalf of the 


dent has failed to pay the restitution as provided by this Rule. 
The Supreme Court Clerk or commissioner notifies the bene- 
ficiary, the respondent, and disciplinary counsel of the judg- 


Client Protection Fund, may enter into an agreement with a 


ment. Upon entry of the judgment, the Supreme Court Clerk 
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or commissioner transmits the judgment to the clerk of the 
superior court in any county selected by the beneficiary and 
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(4) Exceptions. The respondent may file exceptions no 
later than 20 days from service of the statement of costs and 


notifies the respondent of the transmittal. The clerk of the 


expenses. 


superior court files the judgment as a judgment in that court 
without payment of a filing fee. 

RDI 13.8 COSTS AND EXPENSES 

(a) General. A respondent may be required to pay the 


(5) Reply. Disciplinary counsel may file a reply no later 
than 10 days from service of any exceptions. 

(e) Assessment. The hearing adjudicator, or other regu- 
latory adjudicator as assigned by the Chief Regulatory Adju- 


Bar's costs and expenses as provided in this Rule. 
(b) Costs Defined. The term "costs" for the purposes of 


dicator, enters an order assessing costs and expenses after the 
expiration of the time for filing exceptions or replies. 


this Rule includes all monetary obligations, except attorney 
fees, reasonably and necessarily incurred by the Bar in the 
performance of its duties under these Rules, whether incurred 
before or after the filing of a statement of charges. Costs 
include, by way of illustration and not limitation: 

(1) court reporter charges for attending and transcribing 
depositions, hearings, and oral arguments; 

(2) process server charges: 

(3) necessary travel expenses of regulatory adjudicators, 


(f) Review of Costs Order. 

(1) Request for Review by Chief Regulatory Adjudicator. 
Within 20 days of service on the respondent of the order 
assessing costs and expenses, a party may file a request for 
review of the order by the Chief Regulatory Adjudicator. 

(2) Action by Chief Regulatory Adjudicator. Upon the 
timely filing of a request, the Chief Regulatory Adjudicator 
reviews the order assessing costs and expenses based on dis- 
ciplinary counsel's statement of costs and expenses and any 


disciplinary counsel, adjunct disciplinary counsel, special 


exceptions or reply, the decision of the regulatory adjudica- 


conflicts disciplinary counsel, investigators, and witnesses; 
(4) expert witness charges: 
(5) costs of conducting an examination of books and 


tor, and any written statement filed by either party. The Chief 
Regulatory Adjudicator may approve or modify the order 
assessing costs and expenses. The Chief Regulatory Adjudi- 


records; 
6) costs of supervising or monitorin 
under Rule 13.6; 

(7) fees, costs, and expenses of a lawyer appointed under 
Title 8; and 

(8) costs of copying materials. 

(c) Expenses Defined. "Expenses" for the purposes of 
this Rule means a charge for the Office of Disciplinary Coun- 
sel's attorney and staff time, in the following amounts: 

(1) in a matter without review by an Appeal Panel, 
$3,000; 


(2) in a matter with review by an Appeal Panel under 
Title 11, without appeal to the Supreme Court, $4,000: and 


(3) in a matter in which a notice of appeal or petition for 


discretionary review was filed with the Supreme Court under 
Title 12, $6,000. 

(d) Statement of Costs and Expenses, Exceptions, and 
Reply. 

(1) Timing. Disciplinary counsel must file and serve a 
statement of costs and expenses with the Clerk no later than 
45 days from the date of entry of a hearing decision if no 
appeal is filed under Rule 11.2. If an appeal is filed under 
Rule 11.2, disciplinary counsel must file and serve a state- 
ment of costs and expenses with the Clerk no later than 45 
days from the date of entry of the Appeal Panel's decision. 

(2) Clerk's Certification of Costs. The Clerk must file 
and serve a certification of adjudicative costs itemizing the 
costs incurred by the ORA under section (b) of this Rule no 
later than 35 days from the date of entry of a hearing decision 
if no appeal is filed under Rule 11.2. If an appeal is filed 
under Rule 11.2, the Clerk must file and serve a certification 
of adjudicative costs no later than 35 days from the date of 
entry of the Appeal Panel's decision. 

(3) Content. A statement of costs and expenses must 
state with particularity the nature and amount of the costs 


robation imposed 


cator's decision is not subject to further review. 


(g) Assessment in Matters Reviewed by the Court. 


When a matter is reviewed by the Court under Title 12, any 
order assessing costs and expenses under section (e) of this 
Rule and the statement of costs and expenses and any excep- 
tions or reply filed in the proceeding are included in the 
record transmitted to the Court. Upon filing of an opinion or 
order by the Court imposing a sanction, costs and expenses 
may be assessed in favor of the Bar under the procedures of 
RAP Title 14, except that "costs" as used in that Title means 
any costs and expenses allowable under this Rule. 

(h) Assessment Discretionary. Assessment of any or all 
costs and expenses may be denied if the respondent demon- 
strates by a preponderance of the evidence that it would be in 
the interests of Justice to do so. 

(i) Payment of Costs and Expenses. A respondent 
ordered to pay costs and expenses must do so within 90 days 
of the date on which the assessment becomes final, unless the 
order assessing costs and expenses provides otherwise or the 
respondent enters into a periodic payment plan with disci- 
plinary counsel. 

(j) Periodic Payment Plan. 

(1) Disciplinary counsel may enter into an agreement 
with a respondent for a reasonable periodic payment plan if 
the respondent demonstrates in writing a present inability to 
pay assessed costs and expenses. A decision to enter into a 
periodic payment plan and the determination of the payment 
plan's terms are made after consideration of the following 
factors: 

(A) whether the respondent promptly requested a reason- 
able periodic payment plan; 

(B) whether, to date, the respondent has made good faith 
efforts to make payments: 


(C) whether the respondent has or sought other sources 


for payment of the assessment; and 


claimed by the Bar and also state the expenses requested. The 
statement of costs and expenses may incorporate by reference 


(D) whether the suggested payment plan will allow for 
costs and expenses to be paid in full in a reasonable amount 


the Clerk's certification of costs. 
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resent the Bar in efforts to collect a judgment entered under 


request review of an adverse determination by disciplinary 


section (n) or this rule or a collection action authorized by 


counsel regarding specific conditions for a periodic payment 


this Rule. 


plan. The Chief Regulatory Adjudicator directs the procedure 
for this review. The regulatory adjudicator's ruling is not sub- 
ject to further review. 

(k) Interest. The respondent must_pay interest_on any 
amount not paid within 90 days of the date on which the order 
assessing costs and expenses is final at the maximum rate 
permitted under RCW 19.52.020. Any payment plan entered 
into under this Rule must provide for interest at the maximum 
rate permitted under RCW 19.52.020. 

(D Failure to Comply. A respondent's failure to pay 
costs and expenses when ordered to do so or to comply with 
the terms of a periodic payment plan may be grounds for dis- 
cipline. 

(m) Expenses in Other Cases. Determination of the 
amount of expenses assessed and any interest thereon in other 
matters is governed as follows: 

(1) for discipline cases resolved by stipulation, by Rule 
9.1; 


(2) for discipline cases resolved by resignation in lieu of 
discipline, by Rule 9.2; 

(3) for reciprocal discipline cases, by Rule 9.3; 

(4) for incapacity cases resolved by stipulation, by Rule 
8.9; and 

(5) for a respondent's failure to cooperate, by Rule 5.9 


(c). 

m) Money Judgment for Costs and Expenses. No 
sooner than 90 days after an assessment of costs and expenses 
is final, including an assessment resulting from a proceeding 
as identified in section (m) of this Rule, disciplinary counsel 
may apply to the Supreme Court Clerk or commissioner for a 
money judgment if the respondent has failed to pay the costs 


and expenses as provided by this Rule. Disciplinary counsel 


must serve the application for a money judgment on the 
respondent under Rule 4.1. The respondent may file an objec- 


tion with the Supreme Court Clerk or commissioner within 
20 days of service of the application. The sole issue to be 
determined by the Supreme Court Clerk or commissioner is 
whether the respondent has complied with the duty to pay 
costs and expenses, including compliance with the terms of a 
periodic payment plan, under this Rule. The Supreme Court 
Clerk or commissioner may enter a money judgment in com- 
pliance with RCW 4.64.030 if the respondent has failed to 
pay the costs and expenses as provided by this Rule. The 
Supreme Court Clerk or commissioner notifies disciplinary 
counsel and the respondent of the judgment. Upon entry of 
the judgment, the Supreme Court Clerk or commissioner 
transmits the judgment to the clerk of the superior court in 
any county selected by disciplinary counsel and notifies the 
respondent of the transmittal. The clerk of the superior court 
files the judgment as a judgment in that court without pay- 


ment of a filing fee. 


(o) Action to Enforce Judgment for Costs and 
Expenses. At any time following the entry of a judgment 


under section (n) of this Rule, the Bar is authorized to com- 
mence a judicial action to enforce and collect the judgment. 
Upon recommendation of the Chief Disciplinary Counsel, the 


TITLE 14 - DUTIES ON DISBARMENT, RESIGNATION IN LIEU. 
SUSPENSION FOR ANY REASON, OR INCAPACITY INACTIVE 
STATUS 


RDI 14.1 NOTICE TO CLIENTS AND OTHERS; PROVIDING 
CLIENT PROPERTY 


(a) Providing Client Property. A respondent who has 
been suspended from the practice of law, has been disbarred, 
has resigned in lieu of discipline, or whose license has been 
placed in incapacity inactive status must, upon request, pro- 
vide each client or the client's substituted licensed legal pro- 
fessional with the client's assets, files, and other documents in 
the respondent's possession, regardless of any possible claim 
of lien under RCW 60.40. 

(b) Required Notices. A respondent who has been sus- 
pended from the practice of law, has been disbarred, has 
resigned in lieu of discipline, or whose license has been 
placed in incapacity inactive status must within 10 days of the 
effective date of the disciplinary suspension, disbarment, res- 
ignation, or status change: 

(1) notify every current client in writing of the following: 

(A) the respondent's suspension, disbarment, resignation 
in lieu of discipline, or status change to incapacity inactive 
status; 

(B) the respondent's inability to practice law and the 
advisability of seeking legal services elsewhere; and 

(C) if the client is involved in litigation or administrative 
proceedings, the advisability of seeking the prompt substitu- 
tion of another licensed legal professional. 

(2) notify the Court or agency of the respondent's inabil- 
ity to practice law ifa client is involved in litigation or admin- 
istrative proceedings: 

(3) notify any co-counsel or licensed legal professional 
assisting the respondent in providing legal services to a cur- 
rent client of the respondent's inability to practice law; and 

(4) notify any licensed legal professional for each 
adverse party in pending litigation or administrative proceed- 
ings, and any unrepresented adverse party, of the respon- 
dent's suspension, disbarment, resignation in lieu of disci- 
pline, or status change and the respondent's inability to prac- 
tice law. 

(c) Address of Client. When providing the notices 
required by this Rule, a respondent must, to the extent consis- 
tent with the interests of the client and subject to the limita- 
tions of RPC 1.6 and 1.9 or LLLT RPC 1.6 and 1.9, take steps 
to ensure that adverse parties, co-counsel, courts, and agen- 
cies have information sufficient to effect service on the client. 

RDI 14.2 RESPONDENT TO DISCONTINUE PRACTICE 

(a) Discontinue Practice. After the effective date of the 
suspension, disbarment, resignation in lieu of discipline, or a 
status change to incapacity inactive status, respondents must: 

(1) not practice law, 

(2) not hold themselves out as authorized to practice law 
in Washington State, and 

(3) take whatever steps necessary to avoid any reason- 
able likelihood that anyone will rely on them as authorized to 


Executive Director may engage the services of lawyer to rep- 


practice law. 
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(b) Continuing Duties to Former Clients. A respon- 


dent who has been suspended from the practice of law, has 
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(2) As used in this Title, "closing firm" means any bank, 
depository institution, escrow agent, title company, or other 


been disbarred, has resigned in lieu of discipline, or whose 


business, whether public or private, that employs, or con- 


license has been placed in incapacity inactive status is not 


tracts for the services of, a lawyer or LPO for the purpose of 


precluded from disbursing assets to clients or other persons 
or providing information on the facts, theory, and status of a 


providing real or personal property closing services for a 
transaction. For purposes of this section, the term "other busi- 


case to a succeeding licensed legal professional, but the 


ness" does not include law firms. 


respondent cannot be involved in any discussion regarding 
matters occurring after the effective date of the suspension, 
disbarment, resignation in lieu of discipline, or status change 
to incapacity inactive status. The respondent must provide 
this information on request and without charge. 

RDI 14.3 DECLARATION OF COMPLIANCE 

Within 25 days of the effective date of a respondent's 
disbarment, suspension, resignation in lieu of discipline, or 
status change to incapacity inactive status under these Rules 
or the APR, the respondent must serve on disciplinary coun- 
sel or Bar counsel a declaration stating that the respondent 
has fully complied with the provisions of this Title. The dec- 
laration must also provide a mailing address where communi- 
cations to the respondent may thereafter be directed. The 
respondent must attach to the declaration copies of the form 
letters of notification sent to the respondent's clients and 
opposing licensed legal professionals or parties and copies of 
letters to any court or tribunal, together with a list of names 
and addresses of all clients and opposing licensed legal pro- 
fessionals or parties to whom notices were sent. The declara- 
tion is confidential information except the respondent's mail- 
ing address is treated as a change of mailing address under 
APR 13(b). 

RDI 14.4 RESPONDENT TO KEEP RECORDS OF COMPLI- 
ANCE 

A respondent who has been suspended from the practice 
of law, has been disbarred, has resigned in lieu of discipline, 
or whose license has been placed in incapacity inactive status 
must maintain written records of the steps taken by the 
respondent under this Title, so that proof of compliance will 
be available in any subsequent proceeding. 

Reviser's note: The typographical error in the above section occurred 


in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


TITLE 15 - RANDOM EXAMINATIONS, OVERDRAFT NOTIFICA- 
TION, AND IOLTA 


RDI 15.1 RANDOM EXAMINATION OF BOOKS AND 
RECORDS 


(a) Authorization. The Office of Disciplinary Counsel 
is authorized to examine and reexamine the books and 
records of any lawyer, LLLT, LPO, law firm, or closing firm 


(c) Selection. 

(1) Method. The selection of lawyers, LLLTs, and LPOs 
to be examined will be limited to those whose licenses are on 
active status and will utilize the principle of random selection 
by license number. 

(2) Law Firms and Closing Firms. If the license number 
randomly selected is that of a lawyer, LLLT, or LPO who is 
an employee or member of a law firm, the entire law firm is 
subject to examination or reexamination under Rule 15.1(d). 
If the license number randomly selected is that of a lawyer or 
LPO who is an employee or member of a closing firm, only 
those books and records relating to transactions in which the 
randomly selected lawyer or LPO provided real or personal 
property closing services are subject to examination or reex- 
amination. 

(3) Exclusions. 

(A) A lawyer, LLLT, or LPO will not be subject to a ran- 
dom examination when the lawyer, LLLT, or LPO is one of 
the following at the time of the random selection: employed 
by the Bar; a justice or staff lawyer of the Supreme Court; a 
governor or governor-elect of the Board of Governors; a reg- 
ulatory adjudicator; a volunteer adjudicator; an adjunct disci- 
plinary counsel; a special conflicts disciplinary counsel; an 
appointed counsel under these Rules; or a respondent in a dis- 
ciplinary or incapacity investigation or proceeding. An exclu- 
sion under this section is not imputed to any other lawyer, 
LLLT, or LPO even if an employee or member of the same 
law firm or closing firm as a lawyer, LLLT, or LPO who 
would be excluded under this Rule. 

(B) If the lawyer, LLLT, LPO, law firm, or closing firm 
has been randomly examined under this Rule within seven 
years preceding the current random selection, the lawyer, 
LLLT, LPO, law firm, or closing firm will not be subject to 
random examination. 

(4) Notice of Random Selection. The Office of Disci- 
plinary Counsel must provide written notification of the 
selection to the lawyer, LLLT, LPO, law firm, or closing 
firm. 

(5) Challenges. Within 30 days of the date of the notice 


of selection, the lawyer, LLLT, LPO, law firm, or closing 
firm may file with the Clerk a written request that a regula- 


to determine whether the lawyer, LLLT, LPO, law firm, or 
closing firm is complying with RPC 1.15A and 1.15B, or 


tory adjudicator review the selection. A regulatory adjudica- 
tor's decision under this Rule is not reviewable. 


LLLT RPC 1.15A and 1.15B, or LPORPC 1.12A and 1.12B 
and other rules of professional conduct referencing those 


(d) Examination and Reexamination. An examination 


denotes the initial review following the random selection of a 


rules. An examination or reexamination of the books and 


records of a closing firm must be limited as described in sec- 
tion (c)(2) of this Rule. 


(b) Definitions. 


(1) As used in this Title, "law firm" has the same mean- 


lawyer, LLLT, or LPO. A reexamination denotes a further 
examination as provided for in sections (e)(2) or (f)(2) of this 
Rule. Examinations and reexaminations under this Rule will 
entail a review and testing of the internal controls and proce- 


ing as defined in RPC 1.0A(c) except that lawyers employed 


dures used by the lawyer, LLLT, LPO, law firm, or closing 
firm to receive, hold, disburse, and account for money or 


in the legal department of a closing firm are not considered a 


property as required by RPC 1.15A, LLLT RPC 1.15A, or 


law firm under these Rules. 
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LLLT, LPO, law firm, or closing firm as required by RPC 


WSR 21-04-087 


deposition if ordered by disciplinary counsel, and a reason- 


1.15B, LLLT RPC 1.15B, or LPORPC 1.15B. 
(e) Conclusion. At the conclusion of an examination or 
reexamination, the Office of Disciplinary Counsel must do 


able attorney fee of $750. 
(B) The procedure for assessing costs and expenses is as 
follows: 


one of the following: 
(1) Issue a report to the lawyer, LLLT, LPO, law firm, or 


(i) The Office of Disciplinary Counsel applies to the 
ORA by itemizing the costs and expenses and stating the rea- 


closing firm summarizing the findings and taking no further 
action; 

(2) Issue a report to the lawyer, LLLT, LPO, law firm, or 
closing firm summarizing the findings, recommending cor- 
rective action and requiring a reexamination of the books and 
records to commence within one year; or 

(3) Issue a report to the lawyer, LLLT, LPO, law firm, or 
closing firm summarizing the findings and recommending an 
investigation under Title 5. The lawyer, LLLT, LPO, law 
firm, or closing firm may submit a response to the recom- 
mendation within 10 days of the issuance of the report. 

(£) Regulatory Adjudicator Action on Report. The 
Office of Disciplinary Counsel must transmit a report under 
section (e)(3) and any response to the ORA for entry of an 
order. A regulatory adjudicator must do one of the following: 

(1) order closure of the matter; 

(2) order corrective action and a reexamination to com- 
mence within one year; or 

(3) order an investigation under Title 5. 

The action of a regulatory adjudicator under this Rule is 
not reviewable. 

RDI 15.2 COOPERATION WITH EXAMINATION 


(a) Cooperation Required. A lawyer, LLLT, and LPO 


(ii) The lawyer, LLLT, or LPO has 10 days to respond to 
the Office of Disciplinary Counsel's application. 

(iii) The ORA by order assesses appropriate costs and 
expenses. The order assessing costs and expenses is not sub- 
ject to further review. 

(3) Grounds for Discipline. A lawyer's, LLLT's, or 
LPO's failure to cooperate fully and promptly with an exam- 
ination as required by this Rule is also grounds for discipline. 

RDI 15.3 CONFIDENTIALITY 

(a) Maintaining Client Confidentiality. In the course 
of conducting examinations and reexaminations under this 
Title, the Office of Disciplinary Counsel receives, reviews, 
and holds attorney-client privileged and other confidential 
client information under and in furtherance of the Supreme 
Court's authority to regulate the practice of law. Providing 
information to the Office of Disciplinary Counsel or a regula- 
tory adjudicator under these Rules is not prohibited by RPC 


1.6 or 1.9 or LLLT RPC 1.6 or 1.9 and does not waive any 
attorney-client privilege. If the lawyer, LLLT, or LPO pro- 


vides and identifies specific client information that is privi- 
leged and requests that it be treated as confidential, the Office 
of Disciplinary Counsel must maintain the confidentiality of 


must cooperate with an examination or reexamination under 


the information unless the client consents to disclosure. Noth- 


this Title, subject only to the proper exercise of any privilege 


ing in these Rules waives or requires waiver of any lawyer's, 


against self-incrimination, by: 
(1) producing promptly all evidence, books, records, and 


LLLT's, or LPO's own privilege or other protection as a client 
against the disclosure of information relating to the represen- 


papers requested for the examination or reexamination; 

(2) furnishing promptly any explanations required for 
the examination or reexamination; and 

(3) producing written authorization, directed to any bank 


tation. 


(b) Examination Confidential. All information related 


to an examination or reexamination under Rule 15.1, includ- 
ing any record maintained under Rule 3.9(c), is confidential 


or depository, authorizing the Office of Disciplinary Counsel 


and is held by the Office of Disciplinary Counsel and the 


to examine trust and general accounts, safe deposit boxes, 


ORA under the authority of the Supreme Court. Information 


and other forms of maintaining trust property by the lawyer, 


related to examinations or reexaminations under Rule 15.1 is 


LLLT, LPO, law firm, or closing firm in the bank or deposi- 
tory. 

(b) Failure to Cooperate. 

(1) Noncooperation Deposition. If a lawyer, LLLT, or 


available only to the Office of Disciplinary Counsel; the law- 
yer, LLLT, LPO, law firm, or closing firm examined or reex- 
amined; and the ORA. When a disciplinary investigation is 
ordered under Rule 15.1, the release provisions of Title 3 


LPO has not complied with any request made under this Rule 


apply to all examination and reexamination information that 


for more than 30 days, the Office of Disciplinary Counsel 


relates to the disciplinary investigation. Disciplinary counsel 


may notify the lawyer, LLLT, or LPO that failure to comply 


within 10 days may result in a deposition for failure to coop- 


may make a motion under Rule 2.13(f) for authorization to 
disclose other confidential information. 


erate or interim suspension under Rule 7.2. Ten days after 
this notice, the Office of Disciplinary Counsel may serve the 


lawyer, LLLT, or LPO with a subpoena for a deposition. Any 


RDI 15.4 TRUST ACCOUNT OVERDRAFT NOTIFICATION 


(a) Overdraft Notification Agreement Required. To 


be authorized as a depository for trust accounts referred to in 


deposition conducted after the 10-day period and necessitated 


RPC 1.15A(i), LLLT RPC 1.15A(i), or LPORPC 1.12A(), a 


by the lawyer's, LLLT's or LPO's continued failure to cooper- 


financial institution, bank, credit union, savings bank, or sav- 


ate may be conducted at any place in Washington State. 
(2) Costs and Expenses. 
(A) Regardless of the underlying matter's ultimate dispo- 


ings and loan association must file with the Legal Foundation 


of Washington an agreement, in a form provided by the 
Washington State Bar Association, to report to the Washing- 


sition, a lawyer, LLLT, or LPO who has been served with a 


ton State Bar Association if any properly payable instrument 


subpoena under this Rule is liable for the actual costs of the 


is presented against such a trust account containing insuffi- 


deposition, including but not limited to service fees, court 


cient funds, whether or not the instrument is honored. The 


reporter fees, travel expenses, the cost of transcribing the 


agreement must apply to all branches of the financial institu- 
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tion and cannot be canceled except on 30 days' notice in writ- 
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problems arising in the administration of the IOLTA pro- 


ing to the Legal Foundation of Washington. The Legal Foun- 


gram. 


dation of Washington must provide copies of signed agree- 
ments and notices of cancellation to the Washington State 


(b) Definitions. The following definitions apply to this 
Rule: 


Bar Association upon request. 

(b) Overdraft Reports. 

(1) The overdraft notification agreement must provide 
that all reports made by the financial institution must contain 
the following information: 

(A) the identity of the financial institution; 

(B) the identity of (i) the lawyer, LLLT, or law firm, or 
(ii) the LPO or closing firm; 

(C) the account number; and 

(D) either: 

(i) the amount of overdraft and date created; or 

(ii) the amount of the returned instrument(s) and the date 
returned. 

(2) The financial institution must provide the informa- 
tion required by the notification agreement within five bank- 
ing days of the date the item(s) was paid or returned unpaid. 

(c) Institution Costs. Nothing in these Rules precludes a 


(1) United States Government Securities. United States 


Government Securities are defined as direct obligations of 


the United States Government, or obligations issued or guar- 
anteed as to principal and interest by the United States or any 


agency or instrumentality thereof, including United States 
Government-Sponsored Enterprises. 

(2) Daily Financial Institution Repurchase Agreement. 
A daily financial institution repurchase agreement must be 
fully collateralized by United States Government Securities 
and may be established only with an authorized financial 
institution that is deemed to be "well capitalized" under appli- 
cable regulations of the Federal Deposit Insurance Corpora- 
tion and the National Credit Union Association. 

(3) Money Market Funds. A money market fund is an 
investment company registered under the Investment Com- 
pany Act of 1940, as amended, that is regulated as a money 
market funder under Rules and Regulations adopted by the 
Securities and Exchange Commission pursuant to said Act, 


financial institution from charging a particular lawyer, LLLT, 


and at the time of the investment, has total assets of at least 


LPO, law firm, or closing firm for the reasonable cost of pro- 


five hundred million dollars ($500,000,000). A money mar- 


ducing the reports and records required by this Rule, but 


ket fund must be comprised solely of United States Govern- 


those charges may not be a transaction cost charged against 


funds payable to the Legal Foundation of Washington under 
RPC 1.15A (i)\(1), LLLT RPC 1.15A (i)(1), LPORPC 1.12A 
(i)(1), and Rule 15.5(e). 

d) Duty to Notify the Office of Disciplinary Counsel. 
Every lawyer, LLLT, LPO, law firm, or closing firm that 
receives notification that any instrument presented against a 
trust account of the lawyer, LLLT, LPO, law firm, or closing 
firm was presented against insufficient funds, whether or not 
the instrument was honored, must promptly notify the Office 


ment Securities or investments fully collateralized by United 
States Government Securities. 


(4) JOLTA. As used in these Rules, the term IOLTA 
means interest on lawyer's trust accounts, interest on LLLT's 
trust accounts, and interest on LPO's trust accounts, as set 
forth in RPC 1.15A, LLLT RPC 1.15A, and LPORPC 1.12A, 
respectively, and Title 15 of these Rules. 


(c) Authorized Financial Institutions. Any bank, sav- 


ings bank, credit union, savings and loan association, or other 
financial institution that meets the following criteria is eligi- 


of Disciplinary Counsel of the information required by sec- 


ble to become an authorized financial institution under this 


tion (b) of this Rule. The lawyer, LLLT, LPO, law firm, or 


Rule: 


closing firm must include a full explanation of the cause of 
the overdraft. 

RDI 15.5 TRUST ACCOUNTS AND THE LEGAL FOUNDA- 
TION OF WASHINGTON 

(a) Legal Foundation of Washington. The Legal Foun- 
dation of Washington (Legal Foundation) was established by 
Order of the Washington Supreme Court to administer distri- 
bution of Interest on Lawyer's Trust Account (IOLTA) funds 
to civil legal aid programs. 

(1) Administrative Responsibilities. The Legal Founda- 


(1) is insured by the Federal Deposit Insurance Corpora- 
tion (FDIC) or the National Credit Union Administration; 

(2) is authorized by law to do business in Washington: 

(3) complies with all requirements set forth in section (d) 
of this Rule and Rule 15.4; and 

(4) if offering IOLTA accounts, complies with all 
requirements set forth in section (e) of this Rule. 

The Legal Foundation determines whether a financial 
institution is an authorized financial institution under this 
section. Upon a determination of compliance with all require- 


tion is responsible for assessing the products and services 


ments of this Rule and Rule 15.4, the Legal Foundation must 


offered by financial institutions operating in the state of 
Washington and determining whether such institutions meet 
the requirements of this Rule and Rule 15.4. The Legal Foun- 


list a financial institution as an authorized financial institu- 
tion under section (a)(1) of this Rule. At any time, the Legal 
Foundation may request that a listed financial institution 


dation must maintain a list of financial institutions authorized 


establish or certify compliance with the requirements of this 


to establish IOLTA accounts and publish the list on a website 


Rule or Rule 15.4. The Legal Foundation may remove a 


maintained by the Legal Foundation for public information. 


financial institution from the list of authorized financial insti- 


The Legal Foundation must provide a copy of the list to any 


tutions upon a determination that the financial institution is 


person upon request. 
(2) Annual Report. The Legal Foundation must prepare 
an annual report to the Washington Supreme Court that sum- 


not in compliance. 


(d) Requirements of All Trust Accounts. All trust 
accounts established pursuant to RPC 1.15AG), LLLT RPC 


marizes the Foundation's income, grants, and operating 


1.15A(i), or LPORPC 1.12A(4) must be insured by the Fed- 


expenses, implementation of its corporate purposes, and any 


eral Deposit Insurance Corporation or the National Credit 
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Union Administration up to the limit established by law for 


WSR 21-04-087 


charges or fees other than the allowable, reasonable fees may 


those types of accounts or be backed by United States Gov- 


be assessed against the interest or dividends on an IOLTA 


ernment Securities. Trust account funds must not be placed in 


account. Any service charges or fees other than allowable 


stocks, bonds, mutual funds that invest in stock or bonds, or 


reasonable fees must be the sole responsibility of, and may be 


similar uninsured investments. 

(e) IOLTA Accounts. To qualify for Legal Foundation 
approval as an authorized financial institution offering 
IOLTA accounts, in addition to meeting all other require- 
ments set forth in this Rule, a financial institution must com- 
ply with the requirements set forth in this section. 

(Q) Interest Comparability. For accounts established pur- 
suant to RPC 1.15A, LLLT RPC 1.15A, or LPORPC 1.12A, 
authorized financial institutions must pay the highest interest 
rate generally available from the institutions to its non- 
IOLTA account customers when IOLTA accounts meet or 
exceed the same minimum balance or other account eligibil- 
ity qualifications, if any. In determining the highest interest 


charged to, the lawyer, LLLT, LPO, law firm, or closing firm 
maintaining the IOLTA account. Fees or charges in excess of 


the interest or dividends earned on the account must not be 
deducted from interest or dividends earned on any other 
account or from the principal. 

(4) Comparable Accounts. Subject to the requirements 
set forth in sections (d) and (e) of this Rule, an IOLTA 
account may be established as: 

(A) A business checking account with an automated 
investment feature, such as a daily bank repurchase agree- 
ment or a money market fund; or 

(B) A checking account paying preferred interest rates, 
such as a money market or indexed rates; or 


rate generally available to its non-IOLTA customers, autho- 
rized financial institutions may consider factors, in addition 
to the IOLTA account balance, customarily considered by the 
institution when setting interest rates for its customers, pro- 
vided that such factors do not discriminate between IOLTA 
accounts and accounts of non-IOLTA customers and that 
these factors do not include that the account is an IOLTA 
account. An authorized financial institution may satisfy these 
comparability requirements by selecting one of the following 
options: 

(A) Establish the IOLTA account as the comparable 
interest-paying product; or 

(B) Pay the comparable interest rate on the IOLTA 
checking account in lieu of actually establishing the compa- 
rable interest-paying product; or 

(C) Pay a rate on IOLTA equal to 75% of the Federal 
Funds Targeted Rate as of the first business day of the month 


(B) A government interest-bearing checking account 
such as an account used for municipal deposits; or 

D) An interest-bearing checking account such as a 
negotiable order of withdrawal (NOW) account, business 
checking account with interest; or 

(Œ) Any other suitable interest-bearing product offered 
by the authorized financial institution to its non-IOLTA cus- 
tomers. 

(5) Nothing in this Rule precludes an authorized finan- 
cial institution from paying an interest rate higher than 


described above or electing to waive any service charges or 
fees on IOLTA accounts. 


TITLE 16 - COURT-APPOINTED CUSTODIANS 


RDI 16.1 COURT-APPOINTED CUSTODIANS 
(a) General. The Court may appoint one or more law- 
yers authorized to practice law in Washington State as custo- 


or IOLTA remitting period, or .75%, whichever is higher, 
and which rate is deemed to be already net of allowable rea- 
sonable service charges or fees. 

(2) Remit Interest to Legal Foundation of Washington. 
Authorized financial institutions must remit the interest 
accruing on all IOLTA accounts, net of reasonable account 


dian to protect clients’ interests as set forth in this Rule. 

(b) Procedure. Upon ex parte motion by Bar counsel, 
the Court may appoint a custodian whenever (1) a licensed 
legal professional who has resigned in lieu of discipline, or 
has been suspended, disbarred, or whose license has been 
placed in incapacity inactive status fails to carry out the obli- 


gations of Title 14 or fails to protect the clients! interests; (2) 


fees, to the Legal Foundation monthly, on a report form pre- 
scribed by the Legal Foundation. At a minimum, the report 


a licensed legal professional disappears, dies, or abandons 


practice; or (3) it reasonably appears that the licensed legal 


must show details about the account, including but not lim- 
ited to the name of the lawyer, LLLT, LPO, law firm, or clos- 


professional is otherwise incapable of meeting the licensed 


legal professional's obligations to clients. 


ing firm for whom the remittance is sent, the rate of interest 
applied, the amount of service charges deducted, if any, and 


(c) Custodianship Order. The order authorizes the cus- 
todian to obtain and review all records relevant to the custo- 


the balance used to compute the interest. Interest must be cal- 
culated on the average monthly balance in the account, or as 
otherwise computed in accordance with applicable state and 
federal regulations and the institution's standard accounting 
practice for non-IOLTA customers. The financial institution 


dianship and take one or more of the actions set forth below: 
(1) Files, Records, and Property. The custodian takes 
ossession of the necessary files, records, and property and 


must notify each lawyer, LLLT, LPO, law firm, or closing 


takes action to protect the clients' interests as required by the 
Court's order or these Rules, including, but not limited to, 


firm of the amount of interest remitted to the Legal Founda- 


returning files, records, and property to the client. Upon 


tion on a monthly basis on the account statement or other 


motion by the custodian, the Court may order destruction of 


written report. 
(3) Reasonable Account Fees. Reasonable account fees 


files, records, or property as appropriate. 
(2) Trust Accounts. If ordered by the Court, the custodian 


may only include items deposited charges, per deposit 
charges, per check charges, a fee in lieu of minimum bal- 


assumes control of client trust accounts. Any bank or other 
person honoring the authority of the custodian as granted by 


ances, sweep fees, deposit insurance assessment fees, and a 


the Court is exonerated from any resulting liability. In deter- 


reasonable IOLTA account administration fee. No service 


mining ownership of funds in the trust account, including by 
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responsibilities under the Rules for Enforcement of Lawyer 


reasonably prudent lawyer maintaining a client trust account. 


Conduct, the Rules for Enforcement of Limited License 


If the client trust account does not contain sufficient funds to 


Legal Technician Conduct, or the Rules for Enforcement of 


meet known client balances, the custodian may disburse 


Limited Practice Officer Conduct until such time as the pend- 


funds on a pro rata basis. Any unclaimed trust funds may be 
dealt with under the Uniform Unclaimed Property Act, Chap- 
ter 63.29 RCW. 


(3) Other. The Court may enter orders to carry out the 


ing decision has been filed. 
(b) Resolution of Disagreements. Except in matters 


pending before the Supreme Court, in the event of a disagree- 
ment about which rules apply, the Chief Regulatory Adjudi- 


provisions and purposes of this Rule. 

(d) Confidentiality. 

(1) Attorney-client Privilege and Duty of Confidentiality. 
A custodian receives and holds attorney-client privileged and 
other confidential client information under and in furtherance 
of the Supreme Court's authority to regulate the practice of 
law. A custodian's possession of a client's file or other infor- 
mation does not waive the client's attorney-client privilege or 
other protections from disclosure of information. A custodian 
must maintain the confidentiality of information received 
under this Rule. 

(2) Disclosure to Disciplinary Counsel Permitted. Not- 
withstanding the provisions of section (d)(1) of this Rule, a 


custodian must comply with requests and subpoenas from 
disciplinary counsel under these Rules. 


(3) Other Disclosure. Other than the disclosure permit- 
ted in section (d)(2) of this Rule, the custodian must obtain an 
order from the Court before making any disclosure of the cli- 
ent's file or information relating to the client's representation. 

(e) Discharge. On motion by Bar counsel or the custo- 
dian, the Court may discharge the custodian from further 
duties. 

(f) Costs. The Bar pays reasonable costs incurred by the 
custodian. Payment of any costs incurred or reimbursed by 
the Bar under this Rule may be required as a condition of 
reinstatement from disbarment or disciplinary suspension, 
ordered as restitution to the Bar in a disciplinary proceeding, 
or claimed against the estate of a deceased or adjudicated 
incapacitated licensed legal professional. 

(g) Records. The public or confidential nature of records 
or proceedings under this Rule is governed by Title 3. The 
Bar maintains a record of the custodianship permanently. The 
custodian maintains files and papers obtained as custodian 
until otherwise ordered by the Court. 


TITLE 17 - EFFECT OF THESE RULES ON PENDING MATTERS 


RDI 17.1 EFFECT ON PENDING MATTERS 

(a) Initial Enactment of the Rules for Discipline and 
Incapacity. These Rules in their entirety will apply to pend- 
ing matters on the effective date as ordered by the Supreme 
Court with the following exceptions: 

(1) if a matter is pending before a review committee of 
the Disciplinary Board or a discipline committee of the Lim- 
ited License Legal Technician (LLLT) Board or the Limited 
Practice (LP) Board: 

(2) if a hearing has been held or is in progress and no 
hearing decision has been filed by the hearing officer; and 

(3) if a matter has been briefed or argued to the Disci- 
plinary Board, LLLT Board, the LP Board, or to the Chair of 
any of these boards and no decision has been filed. 

Under the above exceptions and under the supervision of 
the Supreme Court, the person or entity will continue in its 
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cator will determine the appropriate procedure and has 
authority to enter orders as necessary and appropriate to 


ensure a fair and orderly proceeding. 

(c) Subsequent Amendments. Any subsequent amend- 
ments to these Rules will apply to pending matters in their 
entirety on the effective date as ordered by the Supreme 
Court. 

(d) Matters Pending Before the Court. Unless the 
Supreme Court orders otherwise, if a matter is pending before 
the Supreme Court, these Rules for Discipline and Incapacity 
and any subsequent amendments apply as of their effective 
date. 


GR 9 COVER SHEET 


Suggested 
SUGGESTED CONFORMING AMENDMENTS TO OTHER COURT 
RULES RELATED TO SUGGESTED RULES FOR DISCIPLINE 
AND INCAPACITY (RDI) 


ELC; ELPOC; ELLLTC; GR 1, 12.4. 12.5, and 24; RPC 
1.0B, 1.6, 1.15A, 5.4, 5.6, 5.8, 8.1, 8.4, and 8.5; LLLT RPC 
1.0B, 1.15A, 5.4, 5.8, and 8.4; LPORPC 1.0, 1.8, 1.10, and 
1.12A; APR 1, 5, 8, 9, 12, 14, 15, 15 Procedural Regulation 
6, 22.1, 23, 24.1, 24.2, 25.1, 25.5, and 28; and new APR 29 

and 30 


A. Proponent 

Terra Nevitt, Executive Director 

Washington State Bar Association 

1325 4th Ave, Suite 600 

Seattle WA 98101-2539 

B. Spokespersons 

Douglas J. Ende, Chief Disciplinary Counsel 

Washington State Bar Association 

1325 4th Avenue, Suite 600 

Seattle, WA 98101-2539 

Julie Shankland, General Counsel 

Washington State Bar Association 

1325 4th Avenue, Suite 600 

Seattle, WA 98101-2539 

C. Purpose 

The proponent suggests a series of conforming amend- 
ments to other court rules as necessary to implement the new 
suggested disciplinary procedural rules for Washington 
State's discipline and incapacity system, the Rules for Disci- 
pline and Incapacity (RDI), should they be adopted. 

If the suggested RDI are adopted, conforming amend- 
ments are necessary to other sets of rules that either cross-ref- 
erence or give effect to the Rules for Enforcement of Lawyer 
Conduct (ELC), Rules for Enforcement of Limited Practice 
Officer Conduct (ELPOC), or Rules for Enforcement of Lim- 
ited License Legal Technician Conduct (ELLLTC). Most of 
the conforming amendments are technical amendments that 
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change citations and cross-references from the current rules 
to the new suggested RDI. In addition, the names of entities 
and other terminology is amended to reflect the new termi- 
nology used in the RDI. 

In addition, the conforming amendments capture any 
other technical updates needed such as updating names of 
other rule sets or cross-references that might have been over- 
looked from prior amendments to various rules over the 
years. A small number of substantive changes to rules other 
than the RDI have been suggested, as identified below. 

ELC 

If the Court elects to adopt these suggested rules, the 
ELC need to be rescinded in their entirety to be replaced by 
the RDI. 

ELPOC 

If the Court elects to adopt these suggested rules, the 
ELPOC need to be rescinded in their entirety to be replaced 
by the RDI. 

ELLLTC 

The ELLLTC were adopted by the Court not as pub- 
lished rules but as an interim provision until a set of disci- 
plinary procedural rules was drafted to replace it. See In re 
the Matter of—Enforcement of Limited License Legal Techni- 
cian Conduct, Order No. 25700-A-1136 (Jan. 7, 2006). If the 
Court elects to adopt these suggested rules, Order No. 25700- 
A-1136 needs to be rescinded. 


The definition of LPO is amended due to prior amend- 
ments to the APR. Under those prior amendments, the term 
"certification" was changed to "license" and the APR 12 reg- 
ulations were rescinded. The LPO definition is also added to 
the LLLT RPC because LPOs are now referenced in that set 
of rules also. 

RPC 5.8, LLLT RPC 5.8, LPORPC 1.8 

These rules prohibit licensed legal professionals from 
working with other licensed legal professionals who are dis- 
barred or suspended or whose licenses have been revoked. 
The suggested amendments contain a significant change, 
which would limit the prohibition for suspension to a disci- 
plinary suspension, i.e., the suggested amendments make it 
permissible to work with a licensed legal professional who is 
under an administrative suspension (e.g., suspended for fail- 
ing to pay the license fee). The prohibition for LPOs remains 
limited to other LPOs. 

LPORPC 1.12A(i) 

This rule is amended so that the text of the rule more 
closely mirrors the text of the lawyer RPC 1.15A(i) and 
LLLT RPC 1.15A(i). 


APR 1 (d)(5) 

This new section adds a confidentiality provision relat- 
ing to incapacity inactive status under APR 30, which is a 
new rule being suggested as part of this submission (see 
below). 

APR 23(f) 

The RDI do not contain procedures for disqualification. 
Instead, regulatory adjudicators look to the Code of Judicial 
Conduct (CJC). Thus, Character and Fitness Board members 
likewise should look to the CJC regarding disqualification 
when a complaint is filed against a board member. 
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APR 24.1 - APR 25.5 

Currently under the APR, when the Character and Fit- 
ness Board recommends against admission in a reinstatement 
from disbarment proceeding, the petitioner has a right to an 
intermediate appeal to the Disciplinary Board. This interme- 
diate appeal is unique to reinstatement after disbarment pro- 
ceedings. For all other character and fitness matters, the only 
appeal is to the Washington Supreme Court. With the elimi- 
nation of the Disciplinary Board under the RDI, and to make 
the reinstatement process more procedurally analogous to 
character and fitness matters generally, the intermediate 
appeal is removed from the APR in these suggested amend- 
ments. In addition, these suggested amendments reflect other 
procedural changes necessitated by the removal of the appeal 
to the Disciplinary Board. Some procedural amendments also 
reflect current practice in these proceedings. 

APR 29 Lawyer Trust Account Declaration 

This is a new rule. Currently, the trust account declara- 
tion requirement for lawyers is in the ELC. See ELC 15.5 
(Declaration). For LLLTs and LPOs, it is in the APR. As an 
annual licensing requirement to practice law, this provision is 
best situated in the Admission and Practice Rules. 

APR 30 Voluntary Incapacity Inactive Status 

This is a new rule for voluntarily requesting incapacity 
inactive status. There are a few requests every year for inca- 
pacity inactive status (currently called disability inactive sta- 
tus). Under the current rules, the only way to accomplish this 
status change is under ELC 8.5 (Stipulated Transfer to Dis- 
ability Inactive Status), which is a discipline-system process. 
This process is unnecessarily cumbersome and potentially 
stigmatizing for situations when a licensed legal professional 
seeks only to demonstrate incapacity to practice law. Under 
this suggested rule, there would be a simple application pro- 
cess handled by the WSBA Regulatory Services Department. 
To prevent abuse, the licensed legal professional must not 
have any pending discipline or incapacity matters in order to 
use this new provision. In addition, the licensed legal profes- 
sional must seek reinstatement in the same manner as any 
other licensed legal professional on incapacity inactive sta- 
tus. 


D. Hearing: 
A hearing is not requested. 


E. Expedited Consideration: 
Expedited consideration is not requested. 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


SUGGESTED AMENDMENTS TO THE GENERAL RULES 
Redline Version 


GR 1 CLASSIFICATION SYSTEM FOR COURT RULES 

Part I: Rules of General Application 

General Rules GR 

Code of Judicial Conduct CJC 

Discipline Rules for Judges DRJ 

Board for Judicial Administration Rules BJAR 

Admission te and Practice Rules APR 

Rules of Professional Conduct RPC 

Limited License Legal Technician Rules of Professional 
Conduct LLLT RPC 
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Limited Practice Officer Rules of Professional Conduct 
LPORPC 

Rutes-for Enforcement of Lawyer Conduct ELE Rules 
for Discipline and Incapacity RDI 


duct ELPOG 
Rutesfor EnfereementofLimited License Legal Feehat 
etan- Conduct ELLLTE 
Judicial Information System Committee Rules JISCR 
Rules of Evidence ER 


GR 12.4 WASHINGTON STATE BAR ASSOCIATION ACCESS 
TO RECORDS 


(a) - (c) [Unchanged.] 

(d) Bar Records—Right of Access. 

(1) The Bar shall make available for inspection and 
copying all Bar records, unless the record falls within the spe- 
cific exemptions of this rule, or any other state statute 
(including the Public Records Act, chapter 42;.56 RCW) or 
federal statute or rule as they would be applied to a public 
agency, or is made confidential by the Rules of Professional 
Conduct, the LLLT Rules of Professional Conduct, the LPO 
Rules of Professional Conduct, the Rules for Eafereementeof 
LawyerConduet Discipline and Incapacity, the Admission te 
and Practice Rules and associated regulations, the Rules-fer 
Enforcement-of Limited Practice Officer Conduet, General 
Rule 25, court orders or protective orders issued under those 
rules, or any other state or federal statute or rule. To the 
extent required to prevent an unreasonable invasion of per- 
sonal privacy interests or threat to safety or by the above-ref- 
erenced rules, statutes, or orders, the Bar shall delete identi- 
fying details in a manner consistent with those rules, statutes, 
or orders when it makes available or publishes any Bar 
record; however, in each case, the justification for the dele- 
tion shall be explained in writing. 

(2) In addition to exemptions referenced above, the fol- 
lowing categories of Bar records are exempt from public 
access except as may expressly be made public by court rule: 

(A) [Unchanged.] 

(B) Specific information and records regarding 

(i) internal policies, guidelines, procedures, or tech- 
niques, the disclosure of which would reasonably be expected 
to compromise the conduct of disciplinary or regulatory func- 
tions, investigations, or examinations; 

(ii) application, investigation, and hearing or proceeding 
records relating to lawyer, Limited Practice Officer, or Lim- 
ited License Legal Technician admissions, licensing or disci- 
pline, or that relate to the work of ELC25 RDI 2.3 hearing 
officers regulatory adjudicators, the Board of Bar Examiners, 
the Character and Fitness Board, the Law Clerk Board, the 
Limited Practice Board, the MCLE Board, the Limited 
License Legal Technician Board, the Practice of Law Board, 
or the Disetplnary Beard RDI 2.4 adjudicative panels in con- 
ducting investigations, hearings or proceedings; and 

(iii) the work of the Judicial Recommendation Commit- 
tee and the Hearing -Officer-selection-panel RDI 2.5 Volun- 
teer Selection Board, unless such records are expressly cate- 
gorized as public information by court rule. 

(C) - (F) [Unchanged]. 

(e) - (j) [Unchanged.] 

GR 12.5 IMMUNITY 
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All boards, committees, or other entities, and their mem- 
bers and personnel, and all personnel and employees of the 
Washington State Bar Association, acting on behalf of the 
Supreme Court under the Admission and Practice Rules; or 
the Rules for Discipline and Incapacity Rutes-fer Enferee- 
mentof Lawyer Conduet,orthe diseiplinary rules_for imited 
practice officers and-timited ticense tegal teehnieians, shall 
enjoy quasi-judicial immunity if the Supreme Court would 
have immunity in performing the same functions. 

GR 24 DEFINITION OF THE PRACTICE OF LAW 

(a) [Unchanged. ] 

(b) Exceptions and Exclusions: Whether or not they 
constitute the practice of law, the following are permitted: 

(1) Practicing law authorized by a limited license to 
practice law pursuant to Admission te and Practice Rules 3 
(g) (emeritus pro bono admission), 8 (special limited admis- 
sions for: a particular purpose-of action or proceeding; indi- 
gent representation; 
ship; house counsel), 9 (licensed legal a 12 (limited 
practice forelosing officers), er 14 (Hmited practicefor for- 
eign law consultants), or 28 (limited license legal techni- 
cians). 

(2) - (11) [Unchanged.] 

(c) - (£) [Unchanged.] 


SUGGESTED AMENDMENTS TO THE ADMISSION AND 
PRACTICE RULES 


Redline Version 


APR 1 IN GENERAL; SUPREME COURT; PREREQUISITES 
TO THE PRACTICE OF LAW; COMMUNICATIONS TO THE BAR; 
CONFIDENTIALITY; DEFINITIONS 


(a) - (c) [Unchanged] 

(d) Confidentiality. 

(1) - (4) [Unchanged]. 

(5) Unless expressly authorized by the Supreme Court or 
by the lawyer, LLLT, or LPO, the nature of the incapacity 
and all application records under this rule, including all sup- 
porting documentation and related investigation files and 
documents are confidential and shall be privileged against 
disclosure. The fact and date of placement in incapacity inac- 
tive status shall be subject to disclosure. 

(e) [Unchanged.] 

APR 5 PREADMISSION REQUIREMENTS: OATH: RECOM- 


MENDATION FOR ADMISSION; ORDER ADMITTING TO PRAC- 
TICE LAW 


(a) - (g) [Unchanged.] 

(h) Oath for LPOs—Content of Oath. 

OATH FOR LIMITED PRACTICE OFFICERS 

STATE OF WASHINGTON 

COUNTY OF 

I, , do solemnly declare: 

1. - 2. [Unchanged] 

3. I will abide by the Limited Practice Officer Rules of 
Professional Conduct and-Rułes-for Enforcement-ofbimited 
Practice Officer Conduet approved by the Supreme Court of 
the State of Washington. 

4. - 5. [Unchanged] 

I understand that I may incur personal liability if I violate 
the applicable standard of care of a Limited Practice Officer. 
Also, I understand that I have authority to act as a Limited 
Practice Officer only during the times that my financial 
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responsibility coverage is in effect. If I am covered under my 
employer's errors and omissions insurance policy or by my 
employer's certificate of financial responsibility, my cover- 
age is limited to services performed in the course of my 
employment. 


Signature Limited Practice Officer 


Subscribed and sworn to before me this day of 


2 


JUDGE 

(i) - (m) [Unchanged.] 

APR 8 NONMEMBER LAWYER LICENSES TO PRACTICE 
LAW 

(a) - (b) [Unchanged]. 

(c) Exception for Indigent Representation. A member 
in good standing of the bar of another state or territory of the 
United States or of the District of Columbia, who is eligible 
to apply for admission as a lawyer under APR 3 in this state, 
while rendering service in either a bar association or govern- 
mentally sponsored legal services organization or in a public 
defender's office or similar program providing legal services 
to indigents and only in that capacity, may, upon application 
and approval, practice law and appear as a lawyer before the 
courts of this state in any matter, litigation, or administrative 
proceeding, subject to the following conditions and limita- 
tions: 

(1) Application to practice under this rule shall be made 
to the Bar, and the applicant shall be subject to the Rules for 
Enforeement-ofLawyer-Conduet Discipline and Incapacity 
and to the Rules of Professional Conduct. 

(2) - (4) [Unchanged.] 

(d) - (e) [Unchanged.] 

(f) Exception for House Counsel. A lawyer admitted to 
the practice of law in any jurisdiction may apply to the Bar 
for a limited license to practice law as in-house counsel in 
this state when the lawyer is employed in Washington as a 
lawyer exclusively for a profit or not for profit corporation, 
including its subsidiaries and affiliates, association, or other 
business entity, that is not a government entity, and whose 
lawful business consists of activities other than the practice 
of law or the provision of legal services. The lawyer shall 
apply by: 

(i) - Gv) [Unchanged.] 

(v) furnishing whatever additional information or proof 
that may be required in the course of investigating the appli- 
cant. 

(1) - (4) [Unchanged.] 

(5) The practice of a lawyer licensed under this section 
shall be subject to the Rules of Professional Conduct, the 
Rules for Enfereement-efLlawyerConduct Discipline and 
Incapacity, and to all other laws and rules governing lawyers 
admitted to the active practice of law in this state. Jurisdiction 
shall continue whether or not the lawyer retains the limited 
license and irrespective of the residence of the lawyer. 

(6) - (8) [Unchanged.] 

(g) [Unchanged]. 

APR 9 LICENSED LEGAL INTERNS 

(a) - (c) [Unchanged.] 
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(d) Application. The applicant must submit an applica- 
tion on a form provided by the Bar and signed by both the 
applicant and the supervising lawyer. 

(1) - (7) [Unchanged. ] 

(8) Once an application is accepted and approved and a 
license is issued, a Licensed Legal Intern is subject to the 
Rules of Professional Conduct and the Rules for Enfercement 
ef LawyerConduet Discipline and Incapacity and to all other 
laws and rules governing lawyers admitted to the Bar of this 
state, and is personally responsible for all services performed 
as a Licensed Legal Intern. Any offense that would subject a 
lawyer admitted to practice law in this state to suspension or 
disbarment may be-punished-by result in termination of the 
Licensed Legal Intern's license, or suspension or forfeiture of 
the Licensed Legal Intern's privilege of taking the lawyer bar 
examination and being admitted to practice law in this state. 

(9) [Unchanged. ] 

(e) [Unchanged.] 

(f) Additional Obligations of Supervising Lawyer. 
Agreeing to serve as the supervising lawyer for a Licensed 
Legal Intern imposes certain additional obligations on the 
supervising lawyer. The failure of a supervising lawyer to 
comply with the duties set forth in this rule shall be grounds 
for disciplinary action pursuant to the Rules for Enfereement 
ef Lawyer-Conduet Discipline and Incapacity. In addition to 
the duties stated or implied above, the supervising lawyer: 

(1) - (10) [Unchanged.] 

(g) - (h) [Unchanged.] 

APR 12 LIMITED PRACTICE RULE FOR LIMITED PRAC- 
TICE OFFICERS 

(a) [Unchanged. ] 

(b) Limited Practice Board. 

(1) [Unchanged.] 

(2) Duties and Powers. 

(A) [Unchanged. ] 

(B) Grievances and discipline. The EP -Beard's+avelre- 
mentinthe investigation, hearing and appeal procedures for 
handling complaints of persons aggrieved by the failure of 
limited practice officers to comply with the requirements of 
this rule and of the Limited Practice Officer Rules of Profes- 
sional Conduct shall be as established in the Rules for 
Enfereement-of Limited Practiee-O ffieer-_Conduet (ELPOG) 
Discipline and Incapacity. 

(C) - (D) [Unchanged. ] 

(3) - (4) [Unchanged. ] 

(c) - (D [Unchanged] 

Comment 

(Unchanged. ] 


APR 14 LIMITED PRACTICE RULE FOR FOREIGN LAW 
CONSULTANTS 


(a) - (b) [Unchanged. ] 

(c) Procedure. The Bar shall approve or disapprove 
applications for Foreign Law Consultants licenses. Addi- 
tional proof of any facts stated in the application may be 
required by the Bar. In the event of the failure or refusal of the 
applicant to furnish any information or proof, or to answer 
any inquiry of the Board pertinent to the pending application, 
the Bar may deny the application. Upon approval of the 
application by the Bar, the Bar shall recommend to the 
Supreme Court that the applicant be granted a license for the 
purposes herein stated. The Supreme Court may enter an 
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order licensing to practice those applicants it deems qualified, 
conditioned upon such applicant's: 

(1) - (2) [Unchanged.] 

(3) Filing with the Bar in writing his or her address in the 
State of Washington, or the name and address of his or her 
registered agent as provided in APR 13, together with a state- 
ment that the applicant has read the Rules of Professional 
Conduct and Rules for Enfereementeflawyer-Conduet Dis- 
cipline and Incapacity, is familiar with their contents and 
agrees to abide by them. 

(d) [Unchanged. ] 

(e) Regulatory Provisions. A Foreign Law Consultant 
shall be subject to the Rules for 
duet Discipline and Incapacity and the Rules of Professional 
Conduct as adopted by the Supreme Court and to all other 
laws and rules governing lawyers admitted to the Bar of this 
state, except for the requirements of APR 11 relating to man- 
datory continuing legal education. Jurisdiction shall continue 
whether or not the Consultant retains the authority for the 
limited practice of law in this state, and regardless of the res- 
idence of the Consultant. 

(£ - (h) (Unchanged. ] 

APR 15 CLIENT PROTECTION FUND 

(a) - (d) [Unchanged.] 

(e) Restitution. A lawyer, LLLT or LPO whose conduct 
results in payment to an applicant shall be liable to the Fund 
for restitution. 

(1) [Unchanged.] 

(2) Lawyers, LLLTs or LPOs on disciplinary or adminis- 
trative suspension, disbarred or revoked lawyers, LLLTs or 
LPOs, and lawyers, LLLTs or LPOs on any status other than 
incapacity disability inactive must pay restitution to the Fund 
in full prior to returning to Active status, unless the attorney 
licensed legal professional enters into a periodic payment 
plan with Bar counsel assigned to the Client Protection 
Board. 

(3) A lawyer, LLLT or LPO who returns from disability 
incapacity inactive status as to whom an award has been 
made shall be required to pay restitution if and as provided in 
Procedural Regulation 6(I). 

(4) Restitution not paid within 3090 days of final pay- 
ment by the Fund to an applicant shall accrue interest at the 
maximum rate permitted under RCW 19.52.050. 

(5) - (6) [Unchanged.] 

(f) - (i) [Unchanged.] 

APR 15 CLIENT PROTECTION FUND (APR 15) PROCE- 
DURAL REGULATIONS 

Regulations 1-5 [Unchanged.] 

Regulation 6. Procedures 

(a) - (h) [Unchanged.] 

(i) Deferred Disciplinary Proceedings; Lawyer, 
LLLT or LPO on Disability Incapacity Inactive Status. 

(1) Ifan application relates to a lawyer, LLLT or LPO on 
disability incapacity inactive status, and/or a disciplinary pro- 
ceeding or investigation is deferred due to a lawyer's, LLLT's 
or LPO's transfer to disability incapacity inactive status, the 
Client Protection Board may act on the application when 
received or may defer processing the application for up to 
three years if the lawyer, LLLT or LPO remains on disability 

incapacity inactive status. 
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(2) A lawyer, LLLT or LPO on disability incapacity 
inactive status seeking to return to Active status may, while 


pursuing reinstatement pursuant to the Rules for Enfereement 
ef Conduct Discipline and Incapacity erether-applheabledis- 
eipline+rutes, request that the lawyer's, LLLT's, or LPO's obli- 
gation to make restitution for any applications approved 
while the lawyer, LLLT or LPO was on disability incapacity 
inactive status be reviewed. 

(A) - (B) [Unchanged. ] 

(j) - (k) (Unchanged. ] 

Regulations 7-15 [Unchanged.] 

APR 22.1. REVIEW OF APPLICATIONS 

(a) - (e) [Unchanged]. 

(f) Scope of Inquiry into Health Diagnosis and Drug 
or Alcohol Dependence. When a basis for an inquiry by the 
Bar or the Character and Fitness Board has been established 
under section (e), any such inquiry must be narrowly, reason- 
ably, and individually tailored and adhere to the following: 

(1) - (3) [Unchanged. ] 

(4) Any testimony or records from medical or other treat- 
ment providers may be admitted into evidence at a hearing 
on, or review of, the Applicant's fitness and transmitted with 
the record on review to the-Diseiplhnary Beard and/or the 
Supreme Court. Records and testimony regarding the Appli- 
cant's fitness shall otherwise be kept confidential in all 
respects and neither the records nor the testimony of the med- 
ical or treatment provider shall be discoverable or admissible 
in any other proceeding or action without the written consent 
of the Applicant. 

APR 23. CHARACTER AND FITNESS BOARD 

(a) - (e) (Unchanged. ] 

(f) Disqualification. A Character and Fitness Board 
member must adhere to Rule 2.11 of the Code of Judicial 
Conduct regarding disqualification, including athe-eventa 
grievance when a complaint is made to the Bar alleging an act 
of misconduct by a lawyer, LLLT or LPO member of the 
Character and Fitness Board-the- precedures- spectfiedin ELC 
23-(6}{5)-shall apply. 

APR 24.1. HEARING PROCEDURE 

(a) - (e) [Unchanged] 

(f) Independent Medical Examination. An indepen- 
dent medical examination may be requested by the Character 
and Fitness Board only when a basis for an inquiry by the 
Character and Fitness Board exists under Rule 22.1(e) and 
only after testimony and evidence presented at the hearing 
has failed to resolve the Character and Fitness Board's rea- 
sonable concerns regarding the Applicant's ability to meet the 
essential eligibility requirements to practice law. If the appli- 
cant has not previously been requested to provide informa- 
tion under APR 22.1 (f)(1), (2) and (3), the Character and Fit- 
ness Board shall provide the applicant with the opportunity to 
submit such information, within such reasonable timelines as 
the Character and Fitness Board shall establish, prior to 
requesting the independent medical examination. 

(1) - (4) [Unchanged. ] 

(5) Confidentiality of IME: Any report and testimony of 
an examining professional may be admitted into evidence at 
a hearing on, or review of, the Applicant's fitness and trans- 


mitted with the record on review to the DiseiplHnaryBeard 


and/or the Supreme Court. Reports and testimony regarding 
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the Applicant's fitness shall otherwise be kept confidential in 
all respects and neither the report nor the testimony of the 
examining professional shall be discoverable or admissible in 
any other proceeding or action without the consent of the 
Applicant. 

(6) [Unchanged. ] 

(g) Confidentiality: All hearings and documents before 
the Character and Fitness Board on applications for admis- 
sion or licensure to practice law, enrollment in the law clerk 
program, and return to active membership are confidential, 
but may be provided to the Diseiphinary Board-or Supreme 
Court in connection with any appeal or review, or to other 
entities with the written consent of the applicant. 

APR 24.2. DECISION AND RECOMMENDATION 

(a) [Unchanged. | 

(b) Action on Character and Fitness Board Recom- 
mendation. The recommendation of the Character and Fit- 
ness Board shall be served upon the Applicant pursuant to 
Rule 23.5. 

(1) [Unchanged.] 

(2) If the Character and Fitness Board recommends 
against admission, the record and recommendation shall be 
retained in the office of the Bar unless the Applicant requests 
that it be submitted to the Supreme Court by filing a notice of 
appeal with the Character and Fitness Board within 15 days 
of service of the recommendation of the Character and Fit- 
ness Board. If the Applicant se+equests files a notice of 
appeal, the-Character-and Fitness Board-witt transm# the 
record, including the transcript, exhibits, and recommenda- 
tion shall be transmitted to the Supreme Court for review and 
disposition. The Applicant must pay to the Supreme Court 
any fee required by the Court in connection with the appeal 
and review. 

(3) If the Character and Fitness Board recommends 
against admission and the Applicant does not file a notice of 


appeal, then the Bar shall transmit the recommendation to the 
Supreme Court for disposition. The Supreme Court may 


request that the Bar transmit all or part of the record for the 
Court's consideration, or take such other action, including 
scheduling the matter for appeal, as it deems appropriate 
based on the record and recommendation. If the Supreme 
Court approves the Board's recommendation against admis- 
sion, it may enter an order to that effect and notify the Bar and 
the parties of the decision, without requiring further action. 

(c) [Unchanged.] 

APR 25.1. RESTRICTIONS ON REINSTATEMENT 

(a) [Unchanged. ] 

(b) When Petition May Be Filed. No petition for rein- 
statement shall be filed within a period of five years after dis- 
barment or within a period of two years after an adverse deci- 
sion of the Supreme Court upon a former petition, or after an 
adverse recommendation of the Character and Fitness Board 
OF the Diseiplinary Beard ona former petition whemthatree- 

. If prior 
to disbarment the lawyer, LLLT or LPO was suspended from 
the practice of law pursuant to the provisions of Title 7 of the 
Rules for Enfereement-efLawyerConduet Discipline and 
Incapacity, or any comparable rule, the period of such sus- 
pension shall be credited toward the five years referred to 
above. 
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(c) When Reinstatement May Occur. No disbarred 
lawyer, LLLT or LPO may be reinstated sooner than six 
years following disbarment. If prior to disbarment the lawyer, 
LLLT or LPO was suspended from the practice of law pursu- 
ant to the provisions of Title 7 of the Rules for Enfereement 

Discipline and Incapacity, or any compa- 
rable rule, the period of such suspension shall be credited 
toward the six years referred to above. 

(d) Payment of Obligations. No disbarred lawyer, 
LLLT or LPO may file a petition for reinstatement until costs 
and expenses and restitution ordered by the Disciplinary 
Beard er the Supreme-Court in the related disciplinary matter 


or a prior reinstatement proceeding have been paid and until 
amounts paid out of the Client Protection Fund for losses 
caused by the conduct of the Petitioner have been repaid to 
the chent-pretectionfund Client Protection Fund, or until 
periodic payment plans for costs and expenses, restitution 
and repayment to the eHent-pretectionfund Client Protection 
Fund have been entered into by agreement between the Peti- 
tioner and disciplinary counsel or bar counsel. A Petitioner 
may seek review bythe-Chaitofthe Disciplinary Board of an 
adverse determination by disciplinary counsel regarding the 
reasonableness of any such proposed periodic payment plan 
by following the procedures set forth in RDI 13.8(i). Sueh 
review-witt_preeeed_as-direeted by the Chair of the Diset- 


plinary Board andthe decision of the Chairofthe Disei- 


Diseiphnary Board in-whieh-case the Diseiplnary Board 
ofthe Diseiplnary Beardavt befinak 

APR 25.5. ACTION BY CHARACTER AND FITNESS BOARD 

(a) - (c) [Unchanged.] 

(d) Action on Character and Fitness Board Recom- 
mendation. The recommendation of the Character and Fit- 
ness Board shall be served upon the Petitioner pursuant to 
Rule 23.5. 

(1) If the Character and Fitness Board recommends rein- 
statement, the record, and recommendation, and all exhibits 
shall be transmitted to the Supreme Court for disposition. 

(2) If the Character and Fitness Board recommends 
against reinstatement, the record and recommendation shall 
be retained in the office of the Bar unless the Petitioner 
requests that it be _ submitted tothe Disciplinary Board by fi- 
ing-with the-Clerk ofthe Diseiplnary Board a request for 
Disciplinary Board +review files a notice of appeal with the 
Character and Fitness Board within 15 days of service of the 
recommendation of the Character and Fitness Board. If the 
Petitioner se-requests files a notice of appeal, the record, 
including the transcript, exhibits, and recommendation shall 
be transmitted to the Disciplinary Board Supreme Court for 
review and disposition and the-+eview—will be-conducted 


aader the procedure-ofrulestt 9 and tt 1 of the Rules-for 


Enforeementoflawyer Conduct. The Petitioner must pay to 
the Supreme Court any fee required by the Court in connec- 
tion with the appeal and review. 

(3) If the Character and Fitness Board recommends 
against reinstatement and the Petitioner does not se-request 
file a notice of appeal, then the Bar shall transmit the recom- 
mendation to the Supreme Court for disposition. The 


Miscellaneous 
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Supreme Court may request that the Bar transmit all or part of 
the record for the Court's consideration and take such other 
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(b) Requirements. In order to qualify for incapacity 
inactive status under this Rule, the licensed legal professional 


action as it deems appropriate based on the record and recom- 


must: 


mendation, including scheduling the matter for appeal. the 
record-and The recommendation and all related records shall 
be retained in the records of the Bar and the Petitioner shall 
sti be responsible for payment of the costs incidental to the 
reinstatement proceeding as directed by the Character and 
Fitness Board. If the Supreme Court approves the Board's 


(1) have a mental or physical condition or disability that 
adversely affects the licensed legal professional's capacity to 
practice law: 

(2) not have any pending discipline or incapacity matters 
under the Rules for Discipline and Incapacity or have knowl- 
edge that a discipline matter is imminent; 


recommendation against admission, it may enter an order to 
that effect and notify the Bar and the parties of the decision, 


(3) acknowledge that while on incapacity inactive status, 
the licensed legal professional will be prohibited from prac- 


without requiring further action. 


Pie ERAT Se Dia A Bead nel ce 
served-tpoenthe Petitioner the Diseiplnary Beard recom- 

ee 4 land lationshal 
betransmittedHto-the-Supreme-Courtfordispesition H the 


the Bar-untess_the Petitioner requests that it be submitted to 


the Supreme—Court by fine with the Clerk of the Diset 
plnary Board-a request for Supreme-Court review within 30 
days-of service of the recommendation, Hthe Petitioner-so 


APR 28 LIMITED PRACTICE RULE FOR LIMITED LICENSE 
LEGAL TECHNICIANS 

A. [Unchanged. ] 

B. Definitions 

(1) - (3) [Unchanged.] 

(4) "Limited License Legal Technician" (LLLT) means a 
person qualified by education, training, and work experience 
who is authorized licensed to engage in the limited practice of 
law in approved practice areas of law as specified by this rule 
and related regulations. 

(5) - (10) [Unchanged. ] 

C. - O. [Unchanged. ] 

APR 29 LAWYER TRUST ACCOUNT DECLARATION 

Every active lawyer must annually certify compliance 
with Rules 1.15A and 1.15B of the Rules of Professional 
Conduct. The certification must be filed in a form and man- 
ner as prescribed by the Bar and must include the bank where 
each account is held and the account number. Failure to cer- 
tify may result in suspension from practice under APR 17. 

APR 30 VOLUNTARY INCAPACITY INACTIVE STATUS 

(a) Basis. Except for matters governed by Title 8 of the 


Rules for Discipline and Incapacity, when a licensed legal 


professional has a mental or physical condition or disability 
that adversely affects the licensed legal professional's capac- 


ity to practice law, the licensed legal professional may submit 
an application to the Bar to have the license to practice law 
placed in incapacity inactive status if all requirements of this 


ticing law; and 

(4) acknowledge that in order to return from incapacity 
inactive status, the licensed legal professional will be 
required to demonstrate that the basis for the incapacity has 
been resolved as set forth in RDI 8.11. 

(c) Application. The application must be in a form and 
manner as prescribed by the Bar and must state the nature of 
the licensed legal professional's incapacity supported by cur- 
rent medical, psychological, or psychiatric evidence. 

(d) Placement in Incapacity Inactive Status. Upon the 
licensed legal professional's compliance with sections (b) and 
(c) of this Rule, the Bar will place the licensed legal profes- 
sional's license in incapacity inactive status. The licensed 
legal professional must comply with all duties under Title 14 
of the Rules for Discipline and Incapacity. The Bar must 


comply with the notice requirements of RDI 3.8. 
(e) Confidentiality. Unless expressly authorized by the 


Supreme Court or by the lawyer, LLLT, or LPO, the nature of 
the incapacity and all application records under this rule, 
including all supporting documentation and related investiga- 
tion files and documents are confidential and shall be privi- 
leged against disclosure. The fact and date of placement in 
incapacity inactive status shall be subject to disclosure. 

(f) Return from Incapacity Inactive Status. In order to 
return to a prior or other license status from incapacity inac- 
tive status, the licensed legal professional must demonstrate 
that the basis for the incapacity has been resolved as set forth 
in RDI 8.11. 


Reviser's note: RCW 34.05.395 requires the use of underlining and 
deletion marks to indicate amendments to existing rules. The rule published 
above varies from its predecessor in certain respects not indicated by the use 
of these markings. 


SUGGESTED AMENDMENTS TO THE RULES OF 
PROFESSIONAL CONDUCT 
Redline Version 

RPC 1.0B ADDITIONAL WASHINGTON TERMINOLOGY 

(a) - (b) [Unchanged.] 

(c) "Limited License Legal Technician" or "LLLT" 
denotes means a person qualified by education, training, and 
work experience who is autherized licensed to engage in the 
limited practice of law in approved practice areas of law as 
specified by APR 28 and related regulations. 

(d) "Limited Practice Officer" or "LPO" denotes means 


a person who is licensed in-aceordance-with the-procedures 
set forth in APR2 andavhe-has maintained his-or her-cert- 


fieation in-accordance with the tules-and +eeulations ofthe 
Limited Practice Beardto engage in the limited practice of 
law as specified by APR 12. 


Rule are met. 
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(e) [Unchanged. ] 
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Washington Comments 

(Unchanged. ] 

RPC 1.6 CONFIDENTIALITY OF INFORMATION 

(Unchanged. ] 

Comments 

[1] - [20] [Unchanged.] 

Additional Washington Comments (21-28) 

[21] - [27] [Unchanged.] 

[28] This Rule does not relieve a lawyer of his or her 
obligations under Rules 5-44) 2.13(b) or 15.3(a) of the Rules 
for EnfereementofLawyer-Conduet Discipline and Incapac- 
ity. 

RPC 1.15A SAFEGUARDING PROPERTY 

(a) - (h) [Unchanged.] 

(i) Trust accounts must be interest-bearing and allow 
withdrawals or transfers without any delay other than notice 
periods that are required by law or regulation and meet the 
requirements of ELC4+5-+4 RDI 15.5(d) and EEC+5-4#e)} 
15.5(e). In the exercise of ordinary prudence, a lawyer may 
select any financial institution authorized by the Legal Foun- 
dation of Washington (Legal Foundation) under ELC+5-/e} 
RDI 15.5(c). In selecting the type of trust account for the pur- 
pose of depositing and holding funds subject to this Rule, a 
lawyer shall apply the following criteria: 

(1) When client or third-person funds will not produce a 
positive net return to the client or third person because the 
funds are nominal in amount or expected to be held for a short 
period of time the funds must be placed in a pooled interest- 
bearing trust account known as an Interest on Lawyer's Trust 
Account or IOLTA. The interest earned on IOLTA accounts 
shall be paid to, and the IOLTA program shall be adminis- 
tered by, the Legal Foundation of Washington in accordance 
with ELE RDI 15.4 and ELE45-7e} 15.5(e). 

(2) - (3) [Unchanged.] 

(4) The provisions of paragraph (i) do not relieve a law- 
yer or law firm from any obligation imposed by these Rules 
or the Rules for Enfereement-of LawyerConduet Discipline 
and Incapacity. 

(j) [Unchanged. ] 

Washington Comments 

[1] - [6] [Unchanged.] 

[7] A lawyer may not use as a trust account an account in 
which funds are periodically transferred by the financial 
institution between a trust account and an uninsured account 
or other account that would not qualify as a trust account 
under this Rule or ELC+45-7 RDI 15.5. 

[8] - [15] [Unchanged.] 

[16] The term "closing firm" as used in this rule has the 
same definition as in RDI 15.1 EEPOC +:3¢¢). 

[17] [Unchanged.] 

[18] When selecting a financial institution for purposes 
of depositing and holding funds in a trust account, a lawyer is 
obligated to exercise ordinary prudence under paragraph (i). 
All trust accounts must be insured by the Federal Deposit 
Insurance Corporation or the National Credit Union Admin- 
istration up to the limit established by law for those types of 
accounts or be backed by United States Government Securi- 
ties. Trust account funds must not be placed in stocks, bonds, 
mutual funds that invest in stock or bonds, or similar unin- 


sured investments. See EECH RDI 15.5(d). 
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[19] Only those financial institutions authorized by the 
Legal Foundation of Washington (Legal Foundation) are eli- 
gible to offer trust accounts to Washington lawyers. To 
become authorized, the financial institution must satisfy the 
Legal Foundation that it qualifies as an authorized financial 
institution under ELC+5-7fe} RDI 15.5(c) and must have on 
file with the Legal Foundation a current Overdraft Notifica- 
tion Agreement under EEG RDI 15.4. A list of all authorized 
financial institutions is maintained and published by the 
Legal Foundation and is available to any person on request. 

[20] Upon receipt of a notification of a trust account 
overdraft, a lawyer must comply with the duties set forth in 
EEG RDI 15.4(d) (lawyer must promptly notify the Office of 
Disciplinary Counsel of the Washington State Bar Associa- 
tion and include a full explanation of the cause of the over- 
draft). 

[21] - [22] [Unchanged.] 

RPC 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER 

(a) A lawyer or law firm shall not share legal fees with a 
nonlawyer, except that: 

(1) [Unchanged.] 

(2) a lawyer who purchases the practice of a deceased, 
disabled incapacitated, or disappeared lawyer may, pursuant 
to the provisions of Rule 1.17, pay to the estate or other rep- 
resentative of that lawyer the agreed-upon purchase price; 

(3) - (5) [Unchanged. ] 

(b) - (d) [Unchanged. ] 

Comment 

(Unchanged. ] 

RPC 5.6 RESTRICTIONS ON RIGHT TO PRACTICE 

[Unchanged]. 

Comments 

[1] - [2] [Unchanged.] 

[B] [Washington revision] This Rule does not prohibit 
restrictions that may be included in the terms of the sale of a 
law practice pursuant to Rule 1.17, a lawyer's plea agreement 
in a criminal matter, or a stipulation under the Rules for 

Discipline and Incapacity. 

Additional Washington Comment (4) 

[4] [Unchanged.] 


RPC 5.8 MISCONDUCT INVOLVING LAWYERS, AND 
LLLTS, AND LPOS NOT ACTIVELY LICENSED TO PRACTICE 
LAW 


(a) [Unchanged. ] 

(b) A lawyer shall not engage in any of the following 
with a lawyer, ef LLLT, or LPO who is disbarred or sus- 
pended for discipline, et who has resigned in lieu of disbar- 
ment or discipline, or whose license has been revoked for dis- 
cipline or voluntarily cancelled in lieu of diseipHne revoca- 
tion: 

(1) - (5) [Unchanged. ] 

Washington Comments 

[1] [Unchanged.] 


appleablete-LLL Fs-See Rules for Enforeement-of Limited 
License Legal _ Technician Conduet (ELLEFO [Reserved]. 
RPC 8.1 BAR ADMISSION AND DISCIPLINARY MATTERS 
(Unchanged. ] 
Comment 


Miscellaneous 
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[1] - [3] [Unchanged.] 

Additional Washington Comments (4-5) 

[4] A lawyer's obligations under this Rule are in addition 
to the lawyer's obligations under the Rules for Enfereement 

Discipline and Incapacity. 

[5] [Unchanged.] 

RPC 8.4 MISCONDUCT 

It is professional misconduct for a lawyer to: 

(a) - (k) [Unchanged.] 

(D violate a duty or sanction imposed by or under the 
Rules for Enfereement- of Lawyer-Conduet Discipline and 
Incapacity in connection with a disciplinary matter; includ- 
ing, but not limited to, the duties catalogued at ELEC+5 RDI 
1.6; 

(m) - (n) [Unchanged. ] 

Comments 

(Unchanged. ] 

Additional Washington Comments (6-8) 

(Unchanged. ] 

RPC 8.5 DISCIPLINARY AUTHORITY; CHOICE OF LAW 

(a) - (b) [Unchanged.] 

(c) Disciplinary Authority over Judges. Notwithstand- 
ing the provisions of Rule 8.4(m), a lawyer, while serving as 
a judge or justice as defined in RCW 2.64.010, shall not be 
subject to the disciplinary authority provided for in these 
Rules or the Rules for EnfereementefLawyerConduet Dis- 
cipline and Incapacity for acts performed in his or her judicial 
capacity or as a candidate for judicial office unless judicial 
discipline is imposed for that conduct by the Commission on 
Judicial Conduct or the Supreme Court. Disciplinary author- 
ity should not be exercised for the identical conduct if the 
violation of the Code of Judicial Conduct pertains to the role 
of the judiciary and does not relate to the judge's or justice's 
fitness to practice law. 

Comment 

(Unchanged. ] 

Additional Washington Comments (8-13) 

(Unchanged. ] 

Reviser's note: The typographical error in the above section occurred 


in the copy filed by the agency and appears in the Register pursuant to the 
requirements of RCW 34.08.040. 


SUGGESTED AMENDMENTS TO THE LIMITED LICENSE 
LEGAL TECHNICIAN RULES OF PROFESSIONAL CONDUCT 


Redline Version 


LLLT RPC 1.0B ADDITIONAL TERMINOLOGY 

(a) - (e) [Unchanged.] 

(f) "Limited License Legal Technician" or "LLLT" 
denotes means a person qualified by education, training, and 
work experience who is autherized licensed to engage in the 
limited practice of law in approved practice areas of law as 
specified by APR 28 and related regulations. 

(g) "Limited Practice Officer" or "LPO" means a person 
who is licensed to engage in the limited practice of law as 
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denotes limited legal assistance as set forth in APR 28 to a 
pro se client. 

Comment 

(Unchanged. ] 

LLLT RPC 1.154 SAFEGUARDING PROPERTY 

(a) - (h) [Unchanged.] 

(i) Trust accounts must be interest-bearing and allow 
withdrawals or transfers without any delay other than notice 
periods that are required by law or regulation and meet the 
requirements of ELC-+5-7 RDI 15.5(d) and 15.5(e). In the 
exercise of ordinary prudence, an LLLT may select any 
financial institution authorized by the Legal Foundation of 
Washington (Legal Foundation) under ELC+5-7¢e} RDI 
15.5(c). In selecting the type of trust account for the purpose 
of depositing and holding funds subject to this Rule, an LLLT 
shall apply the following criteria: 

(1) When client or third-person funds will not produce a 
positive net return to the client or third person because the 
funds are nominal in amount or expected to be held for a short 
period of time the funds must be placed in a pooled interest- 
bearing trust account known as an Interest on Limited 
License Legal Technician's Trust Account or IOLTA. The 
interest earned on IOLTA accounts shall be paid to, and the 
IOLTA program shall be administered by, the Legal Founda- 
tion of Washington in accordance with EEELFE RDI 15.4 
and ELC+5-7e} 15.5(e). 

(2) - (3) (Unchanged. ] 

(4) The provisions of paragraph (i) do not relieve an 
LLLT or law firm from any obligation imposed by these 
Rules or the EEEEFE RDI. 

Comment 

(Unchanged. ] 

LLLT RPC 5.4 PROFESSIONAL INDEPENDENCE OF AN 
LLLT 

(a) An LLLT or LLLT firm shall not share legal fees 
with anyone who is not a LLLT, except that: 

(1) [Unchanged.] 

(2) an LLLT who purchases the practice of a deceased, 
disabled incapacitated, or disappeared LLLT or lawyer may, 
pursuant to the provisions of Rule 1.17, pay to the estate or 
other representative of that LLLT or lawyer the agreed-upon 
purchase price; 

(3) - (5) (Unchanged. ] 

(b) - (d) [Unchanged.] 

Comment 

(Unchanged. ] 

LLLT RPC 5.8 MISCONDUCT INVOLVING LLLTS, AND 


LAWYERS, AND LPOS NOT ACTIVELY LICENSED TO PRAC- 
TICE LAW 


(a) [Unchanged. ] 

(b) An LLLT shall not engage in any of the following 
with aa LLLF ee a lawyer, LLLT, or LPO who is disbarred or 
suspended for discipline, er who has resigned in lieu of dis- 
barment or discipline, or whose license has been revoked for 
discipline or voluntarily canceled in lieu of diseipline revoca- 


specified by APR 12. 

Hh) "EELEFE RDI" denotes the Washington Supreme 
Court's Rules for HH j 
Feehnician-Conduet Discipline and Incapacity. 

Aİ "Representation" or "represent," when used in con- 
nection with the provision of legal assistance by an LLLT, 


Miscellaneous 


tion: 
(1) - (5) [Unchanged. ] 
Comment 
(Unchanged. ] 
LLLT RPC 8.4 MISCONDUCT 
It is professional misconduct for an LLLT to: 
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(a) - (k) [Unchanged.] 

(D violate a duty or sanction imposed by or under the 
EEEETE RDI in connection with a disciplinary matter; 
including, but not limited to, the duties catalogued at 
ELELFE+5 RDI 1.6; 

(m) - (0) [Unchanged. ] 

Comment 

(Unchanged. ] 


SUGGESTED AMENDMENTS TO THE LIMITED PRACTICE 
OFFICER RULES OF PROFESSIONAL CONDUCT 


Redline Version 


LPORPC 1.0 TERMINOLOGY 

(a) - (e) [Unchanged.] 

(f) "Limited Practice Officer" or "LPO" means a person 
who is licensed #+aceerdanceswith the procedures set forth in 
APR-_andawhe-hasmantained_his-_orher certification in 
accordance with the tules-_and +egutations-_of the Limited 
Practice Board to engage in the limited practice of law as 
specified by APR 12. 

(g) - (n) [Unchanged.] 

Comment 

(Unchanged. ] 

LPORPC 1.8 UNAUTHORIZED PRACTICE OF LAW 

An LPO shall not: 

(a) - (b) [Unchanged.] 

(c) select, prepare, or complete documents authorized by 
APR 12 for or together with anypersen-whese an LPO eert 
fication who has-been revoked is disbarred or suspended for 
discipline, or who has resigned in lieu of discipline, or whose 
license has been revoked for discipline or voluntarily can- 
celled in lieu of revocation, if the LPO knows, or reasonably 
should know, of such disbarment, revocation, ef suspension, 
resignation, or cancellation; or 

(d) [Unchanged. ] 

Comment 

(Unchanged. ] 

LPORPC 1.10 MISCONDUCT 

It is professional misconduct for an LPO to: 

(a) - (e) [Unchanged.] 

(f) violate a duty or sanction imposed by or under the 
Rules for Enfereementof Limited Practice-Officer Conduct 
Discipline and Incapacity in connection with a disciplinary 
matter, including, but not limited to, the duties catalogued at 
ELPOC+5 RDI 1.6;Vielation-of Duties tnpesed-byFhese 
Rees. 

(g) engage in conduct demonstrating unfitness to prac- 
tice as an LPO. "Unfitness to practice" includes but is not 
limited to the inability, unwillingness or repeated failure to 
perform adequately the material functions required of an 
LPO or to comply with the LPORPC and/or ELPOE RDI; 

(h) - (i) [Unchanged]. 

Comment 

(Unchanged. ] 

LPORPC 1.12A SAFEGUARDING PROPERTY 

(a) - (h) [Unchanged.] 

(i) Trust accounts must be interest-bearing and allow 
withdrawals or transfers without any delay other than notice 
periods that are required by law or regulation and meets the 
requirements of RDI 15.5(d) and 15.5(e). In the exercise of 
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ordinary prudence, the LPO or Closing Firm may select any 
bank, savings bank, credit union or savings and loan associa- 
tion that is insured by the Federal Deposit Insurance Corpo- 
ration or National Credit Union Administration, is authorized 
by law to do business in Washington and has filed the agree- 
ment required by rte RDI 15.4 of the Rules for Enforeement 
ofLawyer-Conduet. Trust account funds must not be placed 
in mutual funds, stocks, bonds, or similar investments. 

(1) When client or third-person funds will not produce a 
positive net return to the client or third person because the 
funds are nominal in amount or expected to be held for a short 
period of time the funds must be placed in a pooled interest- 
bearing trust account known as an Interest on Lawyer's Trust 
Account or IOLTA. The interest accruing earned on the 
IOLTA accounts;-net-ef reasonable-cheek and depesit-_pro- 
eessiie-charees which may onty inchide tems deposited 
charge monthh- maintenance fee_peritem check charee_and 

j shall be paid to, and the IOLTA pro- 
gram shall be administered by, the Legal Foundation of 
Washington in accordance with RDI 15.4 and 15.5(e). Any 
other fees-andHransaetioncosts-must-be-paid-bythePOf 
Closing Fires An LPO or Closing Firm may, but shall net be 
required te, notify the parties to the transaction of the 
intendeduse-of such funds. 


(2) - (4) [Unchanged.] 
(j) [Unchanged. ] 


WSR 21-04-092 
RULES OF COURT 
STATE SUPREME COURT 
[January 8, 2021] 


IN THE MATTER OF THE SUGGESTED 
AMENDMENTS TO RULES OF PRO- 
FESSIONAL CONDUCT (RPC) 5.5— 
UNAUTHORIZED PRACTICE OF LAW; 
MULTIJURISDICTIONAL PRACTICE 
OF LAW; RPC 7.1—COMMUNICA- 
TIONS CONCERNING A LAWYER'S 


) ORDER 
) 
) 
) 
) 
) 
) 
SERVICES; RPC 7.2—ADVERFSING ) 
) 
) 
) 
) 
) 
) 


NO. 25700-A-1333 


RESERVED; RPC 7.3—SOLICITATION 
OF CLIENTS; RPC 7.4—COMMUNICA- 
TION OF FIELDS OF PRACTICE AND_ 
SPECIALIZATION RESERVED; RPC 
7.5—FIRM NAME-AND EEFTER- 
HEADS RESERVED 


The Washington State Bar Association, having recom- 
mended the adoption of the proposed amendments to Rules 
of Professional Conduct (RPC) 5.5—Unauthorized Practice 
of Law; Multijurisdictional Practice of Law; RPC 7.1—Com- 
munications Concerning a Lawyer's Services; RPC 7.2— 
Advertising Reserved; RPC 7.3—Solicitation of Clients; 
RPC 7.4—Communieation-of Fields-of Practice and Special 
ization Reserved; RPC 7.5—FirmName-and Letterheads 
Reserved, and the Court having considered the proposed 
amendments, and having determined that the proposed 
amendments will aid in the prompt and orderly administra- 
tion of justice; 

Now, therefore, it is hereby 
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ORDERED: 

(a) That the proposed amendments as shown below are 
adopted. 

(b) That pursuant to the emergency provisions of GR 9 
(j)(1), the proposed amendments will be expeditiously pub- 
lished in the Washington Reports and will become effective 
upon publication. 

DATED at Olympia, Washington this 8th day of January, 
2021. 


Stephens, C.J. 
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guage ability; names of references and, with their consent, 
names of clients regularly represented; and other information 
that might invite the attention of those seeking legal assis- 
tance. 

[7] Questions of effectiveness and taste in advertising are 
matters of speculation and subjective judgment. Some juris- 
dictions have had extensive prohibitions against television 
and other forms of advertising, against advertising going 
beyond specified facts about a lawyer, or against "undigni- 
fied" advertising. Television, the Internet, and other forms of 
electronic communication are now among the most powerful 
media for getting information to the public, particularly per- 


Johnson, J. Gordon McCloud, J. 
Madsen, J. Yu, J. 

Owens, J. Montoya-Lewis, J. 
Gonzalez, J. Whitener, J. 


sons of low and moderate income; prohibiting television, 
Internet, and other forms of electronic advertising, therefore, 
would impede the flow of information about legal services to 
many sectors of the public. Limiting the information that may 


RULES OF PROFESSIONAL CONDUCT 
RPC 7.1 COMMUNICATIONS CONCERNING A LAWYER'S SER- 
VICES 

A lawyer shall not make a false or misleading communi- 
cation about the lawyer or the lawyer's services. A communi- 
cation is false or misleading if it contains a material misrep- 
resentation of fact or law, or omits a fact necessary to make 
the statement considered as a whole not materially mislead- 
ing. 

Comment 

[1] [Washington revision] This Rule governs all commu- 
nications about a lawyer's servicesinehidinge- advertising per- 
mitted by Rule 72. Whatever means are used to make known 
a lawyer's services, statements about them must be truthful. 

[2] - [3] [Unchanged.] 

[4] [Washington revision] It is professional misconduct 
for a lawyer to engage in conduct involving dishonesty, 
fraud, deceit or misrepresentation. RPC 8.4(c). See also Rule 
8.4(e) for the prohibition against stating or implying an abil- 
ity to influence improperly a government agency or official 
or to achieve results by means that violate the Rules of Pro- 
fessional Conduct or other law. 

Additional Washington Comments (5 - 14) 

[5] To assist the public in learning about and obtaining 
legal services, lawyers should be allowed to make known 
their services not only through reputation but also through 
organized information campaigns in the form of advertising. 
Advertising involves an active quest for clients, contrary to 
the tradition that a lawyer should not seek clientele. How- 
ever, the public's need to know about legal services can be 
fulfilled in part through advertising. This need is particularly 
acute in the case of persons of moderate means who have not 
made extensive use of legal services. The interest in expand- 
ing public information about legal services ought to prevail 
over considerations of tradition. Nevertheless, advertising by 
lawyers entails the risk of practices that are misleading or 
overreaching. 

[6] This rule permits public dissemination of information 
concerning a lawyer's name or firm name, address, e-mail 


be advertised has a similar effect and assumes that the bar can 
accurately forecast the kind of information that the public 
would regard as relevant. 

Areas of Expertise/Specialization 

[8] A lawyer may indicate areas of practice in communi- 
cations about the lawyer's services. If a lawyer practices only 
in certain fields, or will not accept matters except in a speci- 
fied field or fields, the lawyer is permitted to so indicate. A 
lawyer is generally permitted to state that the lawyer is a 
"specialist," practices a "specialty," or "specializes in" partic- 
ular fields, but such communications are subject to the "false 
and misleading" standard applied in RPC 7.1 to communica- 
tions concerning a lawyer's services. A lawyer may state that 
the lawyer is certified as a specialist in a field of law if such 
certification is granted by an organization approved by an 
appropriate state authority or accredited by the American Bar 
Association or another organization, such as a state bar asso- 
ciation, that has been approved by the state authority to 
accredit organizations that certify lawyers as specialists. Cer- 
tification signifies that an objective entity has recognized an 
advanced degree of knowledge and experience in the spe- 
cialty area greater than is suggested by general licensure to 
practice law. Certifying organizations may be expected to 
apply standards of experience, knowledge and proficiency to 
insure that a lawyer's recognition as a specialist is meaningful 
and reliable. In order to insure that consumers can obtain 
access to useful information about an organization granting 
certification, the name of the certifying organization must be 
included in any communication regarding the certification. 

[9] In advertising concerning an LLLT's services, an 
LLLT is required to communicate the fact that the LLLT has 
a limited license in the particular fields of law for which the 
LLLT is licensed and must not state or imply that the LLLT 
has broader authority to practice than is in fact the case. See 
LLLT RPC 7.1(b). When lawyers and LLLTs are associated 
in a firm, lawyers with managerial or pertinent supervisory 
authority must take measures to assure that the firm's com- 
munications conform with these obligations. See Rule 5.10. 

Firm Names 

[10] A firm may be designated by the names of all or 


address, website, and telephone number; the kinds of services 
the lawyer will undertake; the basis on which the lawyer's 


some of its members, by the names of deceased members 
where there has been a continuing succession in the firm's 


fees are determined, including prices for specific services and 


identity or by a trade name such as the "ABC Legal Clinic." 


payment and credit arrangements; a lawyer's foreign lan- 


A lawyer or law firm may also be designated by a distinctive 
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website address or comparable professional designation. 
Although the United States Supreme Court has held that leg- 
islation may prohibit the use of trade names in professional 
practice, use of such names in law practice is acceptable so 
long as it is not misleading. If a private firm uses a trade name 
that includes a geographical name such as "Springfield Legal 
Clinic," an express disclaimer that it is a public legal aid 
agency may be required to avoid a misleading implication. It 
may be observed that any firm name including the name of a 
deceased partner is, strictly speaking, a trade name. The use 
of such names to designate law firms has proven a useful 
means of identification. However, it is misleading to use the 
name of a lawyer or LLLT not associated with the firm or a 
predecessor of the firm, or the name of an individual who is 
neither a lawyer nor an LLLT. 

[11] Lawyers or LLLTs sharing office facilities, but who 
are not in fact associated with each other in a law firm, may 
not denominate themselves as, for example, "Smith and 
Jones," for that title suggests that they are practicing law 
together in a firm. 

12] When lawyers and LLLTs are associated with each 
other in a law firm, the firm may be designated using the 
name of a member LLLT if the name is not otherwise in vio- 
lation of this rule. 

[13] Lawyers or LLLTs practicing out of the same office 
who are not partners, shareholders of a professional corpora- 
tion, or members of a professional limited liability company 
or partnership may not join their names together. Lawyers or 
LLLTs who are not (1) partners, shareholders of a profes- 
sional corporation, or members of a professional limited lia- 
bility company or partnership, or (2) employees ofa sole pro- 
prietorship, partnership, professional corporation, or mem- 
bers of a professional limited liability company or 
partnership or other organization, or (3) in the relationship of 
being "Of Counsel" to a sole proprietorship, partnership, pro- 


fessional corporation, or members of a professional limited 
liability company or partnership or other organization, must 


have separate letterheads, cards, and pleading paper, and 
must sign their names individually at the end of all pleadings 
and correspondence and not in conjunction with the names of 
other lawyers or LLLTs. 

[14] A law firm with offices in more than one jurisdic- 
tion may use the same name or other professional designation 
in each jurisdiction. See RPC 5.5(f) & cmt. [22]. In order to 
avoid misleading the public, when lawyers or LLLTs are 
identified as practicing in a particular office, the firm should 
indicate the jurisdictional limitations on those not licensed to 
practice in the jurisdiction where the office is located. 


RPC7:2 ADVERTISING [Reserved.] 
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RPC 7.3 SOLICITATION OF CLIENTS 
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yers pecuniary gain, aie a 
(1) is-atewyereranLLEEF er the solicitation is false or 


misleading; 
(2) has-afamily—celese 


the lawyer knows or reason- 
ably should know that the physical, emotional, or mental 
state of the subject of the solicitation is such that the person 
could not exercise reasonable judgment in employing a law- 


yer; 


6) 
- the subject of 
the solicitation has made known to the lawyer a desire not to 


be solicited by the lawyer; or 
(4) the solicitation involves coercion, duress, or harass- 
ment. 


(b) A lawyer shall not selieit-professionak-employment 
He a ee by arer TP OTEN OF secon communica 


even when-not otherwise prohibited by paragraph fe} # com- com- 
pensate, or give or promise anything of value to, a person 
who is not an employee or lawyer in the same law firm for the 


purpose of recommending or securing the services of the law- 
yer or law firm, except that a lawyer may:: 

(1) thetarget-ofthe-seleitation hasmadetnoewntethe 
lawyer-adesire nettebe-seleited by the lawyer—or pay the 
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reasonable cost of advertisements or communications permit- 
ted by RPC 7.1, including online group advertising; 

(2) the -seleitation invelres_coercton,_duress_or-harass- 
ment pay the usual charges of a legal service plan or a not- 
for-profit lawyer referral service; 

(3) pay for a law practice in accordance with RPC 1.17; 

(4) refer clients to another lawyer or LLLT or other non- 
lawyer professional pursuant to an agreement not otherwise 
prohibited under these Rules that provides for the other per- 
son to refer clients or customers to the lawyer, if: 

(i) the reciprocal referral agreement is not exclusive, and 

(ii) the client is informed of the existence and nature of 
the agreement; 

(5) give nominal gifts that are neither intended nor rea- 
sonably expected to be a form of compensation for recom- 
mending a lawyer's services. 

(c) [Reserved.] 


are- net knewn to-needtegal servicesin-a-_particular matter 
covered bythe plan: [Reserved. 

Comment 

[1] [Washington revision] A solicitation is a targeted 
communication initiated by the or on behalf of a lawyer that 
is directed to a specific person and that offers to provide, or 
can reasonably be understood as offering to provide, legal 
services. Solicitations can include in-person, written, tele- 
phonic, and electronic communications. In contrast, a law- 
yer's communication typically does not constitute a solicita- 
tion if it is directed to the general public, such as through a 
billboard, an Internet banner advertisement, a website, or a 
television commercial, or if it is in response to a request for 
information or is automatically generated in response to 
Internet searches. 


[2] [Reserved.] Fhere+s—a-petential fer-abusea>vhen-a 
Betton tavol y : i len] ; 
time-clectrenie_contact by_etawyer swith someone knownte 


need legal servicesThese forms of contact subjecta-person 


[3] Reserved, Fhis-petential fer abuse inherentin direct 
real-time electrenie-soleHtation 
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publicte-_be informed aboutthe need for legal services_and 
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about the-qualifications-of available tawyers-and law firms, 


[4] [Reserved.] Fheuse-ef eeneral advertising andawrit- 
mation-fromlawyer-to-the public, rather than-direct +n-per- 


to-assure-that the information flows cleanly-as-well-as-freely. 


Fhe contents-of advertisements and communications _permit- 
ee a 


[5] kaei Washinetenrevision| Fhereis—fartess 


Hikehheed that atawyersvould engace in-abusive-practices 
against a former client, or a person with whom the lawyer has 


[6] [Reserved.] Buteven-permittedforms-efseleation 
ean-be-abused Thus any -selettation which contains infer 


Rule awhich invelres-_esereten,diress_or_harassment 
within the meaning of Rule 73-(b) or which invelres-con- 
tact-with-someonewho-has made known tothe lawyer a 
oe 


[7] Reveied This Rules -net intended te_preohibit-a 


ew yer omenie Hne Tepi Seniai Yeo orei anons 2 


a ea a 4p re ae e ae OF 


etherthird parttes_for the _purpese-_of forming such entities 
of the-avatlability of and details concerning the plan er 
arrangementiwhieh the tawyerorlawyer's_fiem is wilting to 
offer—This form of communication is _ net directed tepeeple 
who-are-seckine teeal services_for themselves_Rather itis 
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[8] [Reserved. ] 
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cannot "exercise reasonable judgment in employing a law- 
yer" extends to an individual with diminished capacity who 
cannot adequately act in the individual's own interest, and the 
provisions of RPC 1.14 may provide guidance in evaluating 


[j 


‘the physical, emotional, or mental" state of the subject. 
[11] Fhese-nneedoflegal +epresentation-_often_seek 
assistance in ee a oe pa a ayere rotera! ser- 


contact PSEREN D 
RPC 5.3, and RPC 8.4(a), the solicitation restrictions that 
apply to the lawyer's own acts or conduct also extend to acts 
or conduct by employees, agents, or any third persons acting 
on the lawyer's behalf. 


nie E tae: Sadek RPC 5 1 


- Washington has not adopted 
subsection (e) of the Model Rule creating a safe harbor for in- 
person and telephonic solicitations in the context of a prepaid 
or group legal services plan because solicitations of profes- 
sional employment by any means and in all contexts are per- 
mitted subject to the exceptions contained in subsection 
(a)(1) - (4). In addition, prior provisions and comments under 
RPC 7.3 in Washington relating to in-person, telephonic, or 
real-time electronic solicitations in the context of referrals 


from a third party or a lawyer referral service have been 
removed because solicitations by any means in this context 


spective chent,_however, the lawyer should confirm with the 
Simi : : 
ae de i pona pa eae . ss arate reion È P 
prospective-chentiwhether he or she-wishes_tobe-contacted 
directh While all communications about a lawyer's services 
are subject to the general prohibition against false or mislead- 
ing communication in RPC 7.1, in-person solicitation can 
create problems because of the particular circumstances in 
which the solicitation takes place, and those circumstances 
are, therefore, appropriately regulated. subsection (a) of this 
tule prohibits solicitation in circumstances or through means 
that are not conducive to intelligent, rational decisions. 
Unwanted solicitations (after the subject has informed the 
lawyer not to make contact) or solicitations involving coer- 
cion, duress, or harassment are specifically prohibited. Such 
circumstances and means could be the harassment of early 
morning or late-night telephone calls to a potential client to 
solicit legal work, repeated calls at any time of day, solicita- 
tion of an accident victim or the victim's family shortly after 
the accident or while the victim is still in medical distress 
(particularly where a lawyer seeks professional employment 
by in-person or other real-time contact in such circum- 
stances), or solicitation of vulnerable subjects, such as per- 
sons facing incarceration, or their family members, in or near 


are permitted subject to the exceptions contained in para- 
graphs (a)(1)-(4) of this RPC. 


Paying Others to Recommend a Lawyer 


Fa» Subsection (b) of this rule was derived from former 
Washington RPC 7.2(b). 

[14] Fhe-phraseprespeective-chent" in Rule-7 3fa}-has 
been replacedwith the phrasepessible-chent" because the 
phrase ‘prospective chent™ has become-a_defined phrase 
under RPC 18 -with-a differentineaning This is-a- departure 
from the ABA Model Rule which has-dispensed ategether 


withthe-phrase—fromt-aprespeethre-chent" in this tute Fhe 
ruleis- net intended te-prechidetawyers_from in-person -con- 
; th friend lati À bane uals G 
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patients-who-may-need-or benefit from the lawyer's services, 

sotens-asthetawyeris_netaskine of expectine the interme- 

diary_te-engage in improper selciHtation See RPC 84a} 
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(b)(5), lawyers are not permitted to pay others for recom- 


a courthouse. The prohibition on solicitation of a subject who 


mending the lawyer's services or for channeling professional 
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work in a manner that violates RPC 7.1 or RPC 7.3. A com- 
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is not exclusive and the client is informed of the referral 


munication contains a recommendation if it endorses or 


agreement. Conflicts of interest created by such arrange- 


vouches for a lawyer's credentials, abilities, competence, 


ments are governed by RPC 1.7. Reciprocal referral agree- 


character, or other professional qualities. Subsection (b)(1), 


ments should not be of indefinite duration and should be 


however, allows a lawyer to pay for advertising and solicita- 
tions permitted by RPC 7.1 and this rule, including the costs 


reviewed periodically to determine whether they comply with 
these rules. This rule does not restrict referrals or divisions of 


of print directory listings, online directory listings, newspa- 


revenues or net income among lawyers within firms com- 


per ads, television and radio airtime, domain-name registra- 


prised of multiple entities. Under LLLT RPC 1.5(e), how- 


tions, sponsorship fees, Internet-based advertisements, and 
group advertising. A lawyer may compensate employees, 


ever, an LLLT may not enter into an arrangement for the divi- 
sion of a fee with a lawyer who is not in the same firm as the 


LLLT. 


agents, and vendors who are engaged to provide marketing or 
client-development services, such as publicists, public-rela- 
tions personnel, business-development staff, and website 
designers, as long as the employees, agents, and vendors do 
not direct or regulate the lawyer's professional judgment (see 
RPC 5.4(c)). Moreover, a lawyer may pay others for generat- 
ing client leads, such as Internet-based client leads, as long as 
the lead generator does not recommend the lawyer, any pay- 
ment to the lead generator is consistent with RPC 1.5(e) 
(division of fees) and 5.4 (professional independence of the 
lawyer), and the lead generator's communications are consis- 
tent with RPC 7.1 (communications concerning a lawyer's 
services). To comply with RPC 7.1, a lawyer must not pay a 
lead generator that states, implies, or creates a reasonable 
impression that it is recommending the lawyer, is making the 
referral without payment from the lawyer, or has analyzed a 
person's legal problems when determining which lawyer 
should receive the referral. See also RPC 5.3 (duties of law- 
yers and law firms with respect to the conduct of nonlaw- 
ers); RPC 8.4(a) (duty to avoid violating the rules through 
the acts of another). For the definition of nonlawyer for the 
purposes of RPC 5.3, see Washington cmt. 5 to Rule 5.3. 


15] A lawyer may pay the usual charges of a legal ser- 


vice plan or a not-for-profit lawyer referral service. A "legal 
service plan" is a prepaid or group legal service plan or a sim- 
ilar delivery system that assists people who seek to secure 
legal representation. A "lawyer referral service," on the other 
hand, is anyindividual or entity that operates for the direct or 
indirect purpose of referring potential clients to lawyers, 
regardless of whether the term "referral service" is used. The 
"usual charges" of a legal service plan or not-for-profit law- 
yer referral service are fees that are openly promulgated and 
uniformly applied. Not-for-profit lawyer referral services are 
understood by the public to be consumer-oriented organiza- 
tions that provide unbiased referrals to lawyers with appro- 
priate experience in the subject matter of the representation 
and afford other client protections, such as complaint proce- 
dures or malpractice insurance requirements. 


[16] A lawyer also may agree to refer clients to another 
lawyer or LLLT or other nonlawyer professional in return for 
the undertaking of that person to refer clients or customers to 
the lawyer. Such reciprocal referral arrangements must not 
interfere with the lawyer's professional judgment as to mak- 
ing referrals or as to providing substantive legal services. See 
RPC 2.1 and 5.4(c). Except as provided in RPC 1.5(e), a law- 
yer who receives referrals from a lawyer or LLLT or other 
nonlawyer professional must not pay anything solely for the 
referral, but the lawyer does not violate this Rule by agreeing 
to refer clients to the other lawyer or LLLT or other nonlaw- 
yer professional, so long as the reciprocal referral agreement 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


RPC 7.4 COMMUNICATION OF FIELDS OF PRACTICE AND SPE- 
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Comment 
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fe} Fhe -name—of etawyeror-LEEF holding—apublie 
ee ae liet P ee ord 


munications-on ts behalf _durins -any_substantial periedin 

which the lawyeror- LLL FT is net activeh-and resutarhy prae- 
(d)-Lawyers_may_state_or imply that they practice ine 
Comment 
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"ABC Legal Chinte-" Atawyerortaw firm may alse_be-des- 
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RPC 5.5 UNAUTHORIZED PRACTICE OF LAW; MULTIJURIS- 
DICTIONAL PRACTICE OF LAW 


(a) - (e) Unchanged. 

(f) Subsection (b)(1) of this rule does not prohibit a law 
firm with offices in multiple jurisdictions from establishing 
and maintaining an office in this jurisdiction even if some of 
the lawyers who are members of the firm or are otherwise 
not authorized to practice law in this jurisdiction. 

Comment 

[1] - [3] Unchanged. 

[4] [Washington revision] Other than as authorized by 
law or this Rule, a lawyer who is not admitted to practice gen- 
erally in this jurisdiction violates paragraph (b) if the lawyer 
establishes an office or other systematic and continuous pres- 
ence in this jurisdiction for the practice of law. Presence may 
be systematic and continuous even if the lawyer is not physi- 
cally present here. Such a lawyer must not hold out to the 
public or otherwise represent that the lawyer is admitted to 
practice law in this jurisdiction. See also RPC 7.1 and 456) 
Washington cmt. 14. 

[5] [Washington revision] There are occasions in which 
a lawyer admitted to practice in another United States juris- 
diction, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary basis 
in this jurisdiction under circumstances that do not create an 
unreasonable risk to the interests of their clients, the public or 
the courts. Paragraph (c) identifies four such circumstances. 
The fact that conduct is not so identified does not imply that 
the conduct is or is not authorized. With the exception of 
paragraph (d)(2), this Rule does not authorize a United 
States. or foreign lawyer to establish an office or other sys- 
tematic and continuous presence in this jurisdiction without 
being admitted to practice generally or as housel counsel 
under APR 8(f) here. 

[6] - [13] Unchanged. 
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[14] [Washington revision] Paragraphs (c)(3) and (c)(4) 
require that the services arise out of or be reasonably related 
to the lawyer's practice in a jurisdiction in which the lawyer 
is admitted. A variety of factors evidence such a relationship. 
The lawyer's client may have been previously represented by 
the lawyer, or may be resident in or have substantial contacts 
with the jurisdiction in which the lawyer is admitted. The 
matter, although involving other jurisdictions, may have a 
significant connection with that jurisdiction. In other cases, 
significant aspects of the lawyer's work might be conducted 
in that jurisdiction or a significant aspect of the matter may 
involve the law of that jurisdiction. The necessary relation- 
ship might arise when the client's activities or the legal issues 
involve multiple jurisdictions, such as when the officers of a 
multinational corporation survey potential business sites and 
seek the services of their lawyer in assessing the relative mer- 
its of each. In addition, the services may draw on the lawyer's 
recognized expertise developed through the regular practice 
of law on behalf of clients in matters involving a particular 
body of federal, nationally-uniform, foreign, or international 
law. Lawyers desiring to provide pro bono legal services on a 
temporary basis in Washington following determination by 
the Supreme Court that an emergency affecting the justice 
system, as a result of a natural or other major disaster, has 
occurred, who are not otherwise authorized to practice law in 
Washington, as well as lawyers from another affected juris- 
diction who seek to practice law temporarily in Washington, 
but who are not otherwise authorized to practice law in 
Washington, should consult Admission to Practice Rule 27 
on Provision of Legal Services Following Determination of 
Major Disaster. 

[15] - [20] Unchanged. 

[21] [Washington revision] Paragraphs (c) and (d) do not 
authorize communications advertising legal services te-pre- 
speetive-chents in this jurisdiction by lawyers who are admit- 
ted to practice in other jurisdictions. Whether and how law- 
yers may communicate the availability of their services te 
prespective-cHents in this jurisdiction is governed by Rules 
7.1 to+5. 

Additional Washington Comment (22) 

[22] Subsection (f) is derived from former RPC 7.5(b), 
which permitted law firms with offices in more than one 
jurisdiction to use the same name or other professional desig- 
nation in each jurisdiction, and is intended to maintain autho- 
rization in the Rules of Professional Conduct for the presence 
of multijurisdictional law firms in Washington for purposes 
of RCW 2.48.180(7). 


Reviser's note: The typographical errors in the above section occurred 
in the copy filed by the agency and appear in the Register pursuant to the 
requirements of RCW 34.08.040. 


Reviser's note: The spelling error in the above section occurred in the 
copy filed by the agency and appears in the Register pursuant to the require- 
ments of RCW 34.08.040. 
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WSR 21-06-002 
HEALTH CARE AUTHORITY 
[Filed February 17, 2021, 1:34 p.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0008 COVID Vaccine Administration Fees. 


Effective Date: December 11, 2020. 


Description: The health care authority (HCA) intends to 
submit medicaid SPA 21-0008 to implement policies and 
procedures that may be different from the policies and proce- 
dures otherwise applied under the medicaid state plan, during 
the period of the presidential and secretarial emergency dec- 
larations related to the COVID-19 outbreak. SPA 21-0008 
addresses fees for administering COVID vaccines. 


This SPA is the preprint developed by the Centers for 
Medicare and Medicaid Services to waive or modify certain 
requirements of Titles XVIII, XIX, and XXI of the act as a 
result of the consequences [of the] COVID-19 pandemic, to 
ensure that sufficient health care items and services are avail- 
able to meet the needs of individuals enrolled in the respec- 
tive programs and to ensure that health care providers that 
furnish such items and services in good faith, but are unable 
to comply with one or more of such requirements as a result 
of the COVID-19 pandemic, may be reimbursed for such 
items and services and exempted from sanctions for such 
noncompliance, absent any determination of fraud or abuse. 


At this time HCA is unable to determine the effect of 
SPA 21-0008 on the annual aggregate expenditures/reim- 
bursement/payment for professional services. 


A copy of draft SPA 21-0008 is available. HCA would 
appreciate any input or concerns regarding this SPA. To 
request a copy of the SPA or to submit comments, please con- 
tact the person named below (please note that all comments 
are subject to public review and disclosure, as are the names 
of those who comment). 


Contact Rebecca Carrell, Medicaid Program Operations 
and Integrity, 626 8th Avenue S.E., Olympia, WA 98501, 
TRS 711, email rebecca.carrell@hca.wa.gov. 


WSR 21-06-003 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF COMMERCE 
(Hanford Healthy Energy Workers Board) 
[Filed February 17, 2021, 2:48 p.m.] 


Following is the schedule of regular meetings for the 
Hanford healthy energy workers board after March 16, 2021: 


Date Time Location 
March 30, 2021 10:00 [a.m.] - Meetings to be held 
12:00 [p.m.] virtually until fur- 
ther notice 
Miscellaneous 
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Due to the statewide emergency related to COVID-19 
meetings are planned to be held virtually. If in-person meet- 
ings become possible, the time and location will be updated 
with the State Register as well as on the project website. 
Information on how to participate and attend these meetings 
will be provided on the project website as well as sent out to 
a distribution list. If you need further information contact 
Sean Ardussi, P.O. Box 42525, Olympia, WA 98504-2525, 
360-725-5039, 360-586-8440, sean.ardussi@commerce. 
wa.gov, https://commerce.wa.gov/hanford-healthy-energy- 
workers-board/. 


WSR 21-06-016 
NOTICE OF PUBLIC MEETINGS 
COUNTY ROAD 
ADMINISTRATION BOARD 
[Filed February 19, 2021, 11:43 a.m.] 


SPECIAL MEETING 
NOTICE: 


March 10, 2021 

Suncadia Lodge 

Barich Room 

Cle Elum, WA 

Noon - 5:00 p.m. 

Executive session to conduct 
interviews 


March 11, 2021 

Suncadia Lodge 

Barich Room 

Cle Elum, WA 

8:00 a.m. - 2:00 p.m. 
Executive session to conduct 
interviews 


SPECIAL MEETING 
NOTICE: 


Individuals requiring reasonable accommodation may request written 
materials in alternative formats, sign language interpreters, physical 
accessibility accommodations, or other reasonable accommodation, by 
contacting Karen Pendleton at 360-753-5989. 


Hearing and speech impaired persons call 1-800-833- 
6384. 
For questions, please call 360-753-5989. 


WSR 21-06-021 
INTERPRETIVE OR POLICY STATEMENT 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 
(Division of Child Support) 

[Filed February 22, 2021, 11:40 a.m.] 


Notice of Interpretive or Policy Statement 


In accordance with RCW 34.05.230(12), following is a 
list of policy and interpretive statements issued by the depart- 
ment of social and health services. 


Miscellaneous 
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Economic Services Administration 
Division of Child Support (DCS) 


Document Title: Policy Clarification Memo 21-001: 
2021 Change to the Self-Support Reserve. 

Subject: 2021 Change to the self-support reserve. 

Effective Date: February 10, 2021. 

Document Description: This Policy Clarification Memo 
explains the 2021 change to the self-support reserve amount. 

To receive a copy of the interpretive or policy state- 
ments, contact Rachel Shaddox, DCS, P.O. Box 11520, 
Tacoma, WA 98411-5520, phone 360-664-5073, TDD/TTY 
800-833-6384, fax 360-664-5342, email Rachel.Shaddox@ 
dshs.wa.gov, website http://www.dshs.wa.gov/dcs/. 


WSR 21-06-024 
NOTICE OF PUBLIC MEETINGS 
RECREATION AND CONSERVATION 
OFFICE 
(Invasive Species Council) 
[Filed February 23, 2021, 8:52 a.m.] 


The Washington invasive species council (WISC) is 
changing the location of the regular quarterly meeting sched- 
uled for March 18, 2021: 

FROM: March 18, 2021, from 9:00 a.m. to 3:00 p.m., at 
Natural Resource Building, 1111 Washington Street S.E., 
Room 172, Olympia, WA 98501. 

TO: March 18, 2021, from 9:00 a.m. to 3:00 p.m., online. 

For further information, please contact Justin Bush, 
WISC, at 360-902-3088 or justin.bush@rco.wa.gov, or at the 
WISC website www.InvasiveSpecies.wa.gov. 

WISC schedules all public meetings at barrier free sites. 
Persons who need special assistance may contact Leslie 
Frank at 360-902-0220 or email leslie.frank@rco.wa.gov. 


WSR 21-06-025 
NOTICE OF PUBLIC MEETINGS 
RECREATION AND CONSERVATION 
OFFICE 
(Invasive Species Council) 
[Filed February 23, 2021, 8:53 a.m.] 


The Washington invasive species council (WISC) is 
changing the location of the regular quarterly meeting sched- 
uled for June 10, 2021: 

FROM: June 10, 2021, from 9:00 a.m. to 3:00 p.m., at 
Natural Resource Building, 1111 Washington Street S.E., 
Room 172, Olympia, WA 98501. 

TO: June 10, 2021, from 9:00 a.m. to 3:00 p.m., online. 

For further information, please contact Justin Bush, 
WISC, at 360-902-3088 or justin.bush@rco.wa.gov, or at the 
WISC website www.InvasiveSpecies.wa.gov. 

WISC schedules all public meetings at barrier free sites. 
Persons who need special assistance may contact Leslie 
Frank at 360-902-0220 or email leslie.frank@rco.wa.gov. 
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WSR 21-06-027 
INTERPRETIVE STATEMENT 
DEPARTMENT OF REVENUE 
[Filed February 23, 2021, 10:12 a.m.] 


INTERPRETIVE STATEMENT ISSUED 


The department of revenue has issued the following 
excise tax advisory (ETA): 


ETA 3032.2021 Taxability of Auction Sales of Abandoned 
Motor Vehicles by a Registered Tow Truck Operator 


This ETA addresses the taxability of abandoned motor 
vehicles sold at public auction by a registered tow truck oper- 
ator (RTTO). The ETA has been updated to reflect 2019 leg- 
islation (SSB 5668, chapter 357, Laws of 2019), which 
excludes an abandoned vehicle sold by an RTTO at public 
auction from the definition of "sale" under RCW 82.04.040. 


A copy of this document is available via the Internet at 
Rule and Tax Advisory Adoptions and Repeals. 


Atif Aziz 
Tax Policy Manager 
Rules Coordinator 


WSR 21-06-029 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF LICENSING 
(Real Estate Commission) 
[Filed February 23, 2021, 11:27 a.m.] 


The real estate commission board meeting is scheduled 
for March 31, 2021. This meeting will be held via Zoom. The 
meeting will take place beginning at 1:00 to 3:00 p.m. (or 
until completion of business). 


WSR 21-06-030 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF LICENSING 
(Home Inspector Board) 
[Filed February 23, 2021, 11:28 a.m.] 


Dates and Locations for 2021 Meetings 


March 4, 2021, meeting will be cancelled due to lack of 
quorum. 

June 3, 2021, meeting will be held virtually, beginning at 
2:00 to 4:00 p.m. (or until completion of business). 

September 2, 2021, meeting will be held in Olympia, 
Washington, beginning at 2:00 to 4:00 p.m. (or until comple- 
tion of business). 

December 2, 2021, meeting will be held virtually, begin- 
ning at 2:00 to 4:00 p.m. (or until completion of business). 
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WSR 21-06-031 
NOTICE OF PUBLIC MEETINGS 
BENTON CLEAN AIR AGENCY 
[Filed February 23, 2021, 11:28 a.m.] 


Board of Directors 
Meeting Schedule for Calendar Year 2021 


Meetings are held on the fourth Thursday of each month, 
with three noted exceptions, at 5:00 p.m., at the agency 
offices, 526 South Steptoe Street, Kennewick, WA 99336, or 
via Zoom in compliance with COVID-19 restrictions. 


2021 

January 28 

February 25 

March 25 

April 22 

May 27 

June 24 

July 22 

August 26 - canceled 
September 23 

October 28 

November 25 - canceled 
December 16*** third Thursday 


Miscellaneous 
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WSR 21-06-034 
NOTICE OF PUBLIC MEETINGS 
EMPLOYMENT SECURITY DEPARTMENT 
(Employment Security Advisory Committee) 
[Filed February 23, 2021, 4:40 p.m.] 


Following are the 2021 meeting dates for the employment security advisory committee, which was convened pursuant to 
RCW 50.12.200. 


Location 
(if in-person meetings are allowed at the time of 
Date Time these meetings) Call-In Details 
May 24 1 to 3 p.m. Employment Security Department 1-877-309-3457 
Maple Room Meeting Room Access code: 146 373 0746# 


212 Maple Park Avenue S.E. 
Olympia, WA 98501 

August 9 1 to 3 p.m. Employment Security Department 1-877-309-3457 

Maple Room Meeting Room Access code: 146 861 3144# 
212 Maple Park Avenue S.E. 
Olympia, WA 98501 
October 25 1 to 3 p.m. Employment Security Department 1-877-309-3457 

Maple Room Meeting Room Access code: 146 981 8161# 
212 Maple Park Avenue S.E. 
Olympia, WA 98501 


In accordance with chapter 42.30 RCW, the Open Public Meetings Act, these meetings are open to the public and conducted 
at a barrier-free site. 

For special assistance and for additional information, please contact Bianca Stoner, legislative policy analyst, employment 
security department, at 360-485-5939 or via email at bstoner@esd.wa.gov. 

Meeting information is also available on the employment security advisory committee website at https://esd.wa.gov/ 
newsroom/ESAC. 


WSR 21-06-037 June 15 and 16 Virtual/Wenatchee 
NOTICE OF PUBLIC MEETINGS Tuesday/Wednesday 
TRANSPORTATION COMMISSION July 20 and 21 Olympia 
[Filed February 24, 2021, 8:53 a.m.] Tuesday/Wednesday 
i September 1 and 2 Oregon - Salem or Eugene 
Due to the continued COVID-19 challenges, the trans- Wednesday/Thursday 


portation commission will be holding virtual meetings Janu- 


ary - June 2021. At this time, we plan to hold in-person meet- September 21 and 22 Spokane 
ings starting July 2021. However, if this plan changes next asd Wednesday 
year, we will be in contact with the amendments to the sched- October 19 and 20 Olympia 
ule below. Tuesday/Wednesday 
November 16 and 17 Ocean Shores 
January 19 and 20 Virtual/Olympia Tuesday/Wednesday 
Tuesday/Wednesday December 14 and 15 Olympia 
February 16 and 17 Virtual/Olympia Tuesday/Wednesday 
Tuesday/Wednesday . 
. f All meetings are planned to be held between 9:00 a.m. 
March 16 and 17 Virtual/Olympia and 5:00 p.m. The meeting location for the in-person meet- 
Tuesday/Wednesday ings will be in Room 1D2 ofthe Transportation Building, 310 
April 20 and 21 Virtual/Lakewood Maple Park Drive S.E., Olympia, WA. 
Tuesday/Wednesday Locations for our local meetings are yet to be determined 
May 18 and 19 Virtual/Olympia and will be published on our website prior to the meeting 
Tuesday/Wednesday date. 
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WSR 21-06-038 
RULES COORDINATOR 
CLARK COLLEGE 

[Filed February 24, 2021, 11:02 a.m.] 


Pursuant to RCW 34.05.312, the rules coordinator for 
the Clark College is Bob Williamson, 1933 Fort Vancouver 
Way, Baird Hall 105, Vancouver, WA 98663, phone 360- 
992-2123, fax 360-992-2873, email bwilliason@clark.edu 
[bwilliamson@clark.edu]. 


Bob Williamson 
Special Projects Administrator 


WSR 21-06-040 
HEALTH CARE AUTHORITY 
[Filed February 24, 2021, 1:51 p.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0009 Home Health Services. 

Effective Date: January 1, 2021. 

Description: The health care authority (HCA) intends to 
submit medicaid SPA 21-0009 to comply with a request from 
the Centers for Medicare and Medicaid Services to describe 
limitations on covered prosthetic and orthotic devices. The 
SPA does not change current policy and practice; it is for 
clarification purposes only. 

SPA 21-0009 is expected to have no effect on the annual 
aggregate expenditures, reimbursement, or payment for 
home health services. 

SPA 21-0009 is in the development process; therefore, a 
copy is not yet available for review. HCA would appreciate 
any input or concerns regarding this SPA. To request a copy 
when it becomes available, you may contact the person 
named below. To submit comments, please contact the per- 
son named below (please note that all comments are subject 
to public review and disclosure, as are the names of those 
who comment). 

Contact Erin Mayo, Home Health, 626 8th Avenue S.E., 
Olympia, WA 98501, TRS 711, email erin.mayo@hca. 
wa.gov, website hca.wa.gov. 


WSR 21-06-045 
HEALTH CARE AUTHORITY 
[Filed February 25, 2021, 9:49 a.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0013 Ambulance Transport Quality Assurance Fee. 

Effective Date: July 1, 2021. 

Description: The health care authority (HCA) previously 
published its intent to submit medicaid SPA 20-0032 under 
WSR 20-15-081 in order to comply with ESSB 6534, which 
directs HCA to establish an ambulance transportation quality 
assurance fee program to provide an add-on to fee-for-emer- 
gency ambulance rates for nonpublic and nonfederal emer- 
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gency ambulance transportation providers. The add-on pay- 
ment will be funded solely from assessments to the nonpublic 
and nonfederal ambulance providers. Submission of SPA 20- 
0032 was delayed. HCA intends to submit SPA 21-0013 in its 
place. 


SPA 21-0013 is expected to increase the annual aggre- 
gate payment for emergency ambulance transportation ser- 
vices by one hundred twenty-five percent to one hundred 
eighty-three percent. 


SPA 21-0013 is in the development process; therefore a 
copy is not yet available for review. HCA would appreciate 
any input or concerns regarding this SPA. To request a copy 
when it becomes available or submit comments, please con- 
tact the person named below (please note that all comments 
are subject to public review and disclosure, as are the names 
of those who comment). 


Contact: Stefanee Hale, Hospital Finance, P.O. Box 
45510, Olympia, WA 98506, TRS 711, email stefanee.hale@ 
hca.wa.gov, website hca.wa.gov. 


WSR 21-06-053 
HEALTH CARE AUTHORITY 
[Filed February 25, 2021, 2:56 p.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0013 Ambulance Transport Quality Assurance Fee. 


Effective Date: July 1, 2021. 


Description: The health care authority (HCA) previously 
published its intent to submit medicaid SPA 20-0032 under 
WSR 20-15-081 in order to comply with ESSB 6534, which 
directs HCA to establish an ambulance transportation quality 
assurance fee program to provide an add-on to fee for emer- 
gency ambulance rates for nonpublic and nonfederal emer- 
gency ambulance transportation providers. The add-on pay- 
ment will be funded solely from assessments to the nonpublic 
and nonfederal ambulance providers. Submission of SPA 20- 
0032 was delayed. HCA intends to submit SPA 21-0013 in its 
place. 


SPA 21-0013 is expected to increase the annual aggre- 
gate payment for emergency ambulance transportation ser- 
vices by one hundred twenty-five percent to one hundred 
eighty-three percent. 


SPA 21-0013 is in the development process; therefore a 
copy is not yet available for review. HCA would appreciate 
any input or concerns regarding this SPA. To request a copy 
when it becomes available or submit comments, please con- 
tact the person named below (please note that all comments 
are subject to public review and disclosure, as are the names 
of those who comment). 


Contact: Stefanee Hale, Hospital Finance, P.O. Box 
45510, Olympia, WA 98506, TRS 711, email stefanee.hale@ 
hca.wa.gov, website hca.wa.gov. 


Miscellaneous 
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WSR 21-06-055 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF HEALTH 
(Dental Hygiene Examining Committee) 
[Filed February 26, 2021, 9:13 a.m.] 


In accordance with the Open Public Meeting[s] Act 
(chapter 42.30 RCW) and the Administrative Procedure Act 
(chapter 34.05 RCW), the following is the schedule of regu- 
lar meetings for the department of health (DOH), dental 
hygiene examining committee, for the year 2020. The dental 
hygiene examining committee meetings are open to the pub- 
lic and access for persons with disabilities may be arranged 
with advance notice; please contact the staff person below for 
more information. 

Agendas for the meetings listed below are made avail- 
able in advance via GovDelivery and DOH website (see 
below). Every attempt is made to ensure that the agenda is 
up-to-date. However, the dental hygiene examining commit- 
tee reserves the right to change or amend agendas at the meet- 
ing. 


Date Location 


July 23, 2021 To be determined 


Webinar 


October 8, 2021 To be determined 


If you need further information, please contact Bruce 
Bronoske, Jr., Program Manager, Dental Hygiene Examining 
Committee, DOH, P.O. Box 47852, Olympia, WA 98504- 
7852, phone 360-236-4843, fax 360-236-2901, bruce. 
bronoske@doh.wa.gov, www.doh.wa.gov. 

Please be advised the dental hygiene examining commit- 
tee is required to comply with the Public Disclosure 
[Records] Act, chapter 42.56 RCW. This act establishes a 
strong state mandate in favor of disclosure of public records. 
As such, the information you submit to the board, including 
personal information, may ultimately be subject to disclosure 
as a public record. 


WSR 21-06-056 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF HEALTH 
(Athletic Training Advisory Committee) 
[Filed February 26, 2021, 10:23 a.m.] 


In accordance with the Open Public Meeting[s] Act 
(chapter 42.30 RCW) and the Administrative Procedure Act 
(chapter 34.05 RCW), the following is the schedule of regu- 
lar meetings for the department of health (DOH) athletic 
training advisory committee, for the year 2021. The athletic 
training advisory committee meetings are open to the public 
and access for persons with disabilities may be arranged with 
advance notice; please contact the staff person below for 
more information. 

Agendas for the meetings listed below are made avail- 
able in advance via GovDelivery and DOH website (see 
below). Every attempt is made to ensure that the agenda is 
up-to-date. However, the athletic training advisory commit- 
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tee reserves the right to change or amend agendas at the meet- 
ing. 


Date Time Location 
May 17, 2021 9:00 a.m. Webinar 
December 20, 2021 9:00 a.m. Webinar 


If you need further information, please contact Bruce 
Bronoske, Jr., Program Manager, Athletic Training Advisory 
Committee, DOH, P.O. Box 47852, Olympia, WA 98504- 
7852, phone 360-236-4843, fax 360-236-2901, bruce. 
bronoske@doh.wa.gov, www.doh.wa.gov. 

Please be advised the athletic training advisory commit- 
tee is required to comply with the Public Disclosure 
[Records] Act, chapter 42.56 RCW. This act establishes a 
strong state mandate in favor of disclosure of public records. 
As such, the information you submit to the board, including 
personal information, may ultimately be subject to disclosure 
as a public record. 


WSR 21-06-057 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF HEALTH 
(Dental Hygiene Examining Committee) 
[Filed February 26, 2021, 10:24 a.m.] 


In accordance with the Open Public Meeting[s] Act 
(chapter 42.30 RCW) and the Administrative Procedure Act 
(chapter 34.05 RCW), the following is the schedule of regu- 
lar meetings for the department of health (DOH), dental 
hygiene examining committee, for the year 2021. The dental 
hygiene examining committee meetings are open to the pub- 
lic and access for persons with disabilities may be arranged 
with advance notice; please contact the staff person below for 
more information. 

Agendas for the meetings listed below are made avail- 
able in advance via GovDelivery and DOH website (see 
below). Every attempt is made to ensure that the agenda is 
up-to-date. However, the dental hygiene examining commit- 
tee reserves the right to change or amend agendas at the meet- 
ing. 


Date Time Location 
July 23, 2021 9:00 a.m. | To be determined 
Webinar 
October 8, 2021 9:00a.m. | To be determined 


If you need further information, please contact Bruce 
Bronoske, Jr., Program Manager, Dental Hygiene Examining 
Committee, DOH, P.O. Box 47852, Olympia, WA 98504- 
7852, phone 360-236-4843, fax 360-236-2901, bruce. 
bronoske@doh.wa.gov, www.doh.wa.gov. 

Please be advised the dental hygiene examining commit- 
tee is required to comply with the Public Disclosure 
[Records] Act, chapter 42.56 RCW. This act establishes a 
strong state mandate in favor of disclosure of public records. 
As such, the information you submit to the board, including 
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personal information, may ultimately be subject to disclosure 
as a public record. 


WSR 21-06-062 
NOTICE OF PUBLIC MEETINGS 
HUMAN RIGHTS COMMISSION 
[Filed February 26, 2021, 2:38 p.m.] 


The following times, dates, and locations are for com- 
mission meetings for 2021: 

Washington state human rights commission, commis- 
sion meeting, on March 25, 2020 [2021], at 9:30 a.m., via 
telephone conference, 711 South Capitol Way, Suite 402, 
Olympia, WA 98504, conference line 360-407-4020, access 
code 8074251. 


WSR 21-06-070 
DEPARTMENT OF ECOLOGY 
[Filed March 1, 2021, 8:23 a.m.] 


PUBLIC NOTICE 


Announcing Ecology's Findings on Safer Alternatives to 
Per- and Polyfluoroalkyl Substances (PFAS) in Food 
Packaging 


RCW 70A.222.070 directs the department of ecology 
(ecology) to determine whether safer alternatives to PFAS 
(per- and polyfluoroalkyl substances) currently exist for food 
packaging applications. Intentionally added PFAS will be 
banned from paper food packaging applications two years 
after ecology submits a report to the legislature that identifies 
safer alternatives for those specific types of paper food pack- 
aging. 

To make the necessary determination, ecology con- 
ducted an alternatives assessment for various food packaging 
items containing intentionally added PFAS. Following the 
Interstate Chemicals Clearinghouse (IC2) Alternatives 
Assessment Guide as required by statute, ecology assessed 
the hazard, exposure, performance, and cost and availability 
of ten food packaging applications (such as plates, pizza 
boxes, and French fry containers). Ecology evaluated a vari- 
ety of both chemical alternatives to PFAS as well as 
nonchemical options. 

As directed by the statute, ecology not only evaluated the 
hazard of each alternative, but also assessed whether each 
alternative performed as well as the PFAS choice, whether 
the alternative was readily available, and whether it was com- 
parable in cost to the PFAS choice. The Washington State 
Academy of Sciences assembled a peer-review committee, 
which reviewed the alternatives assessment and made various 
recommendations to further strengthen and enhance the 
assessment. 

To be considered a "safer alternative," the alternatives 
assessment must conclude that a non-PFAS option is less 
hazardous, is available in sufficient quantity and at a compa- 
rable cost, and performs as well as or better than PFAS chem- 
icals in a specific food packaging application. Non-PFAS 
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options that fail to meet all of these criteria are not "safer 
alternatives" under the statute. Based on the results of the 
alternatives assessment, ecology found safer alternatives for 
the following items: 


e Wraps and liners: wax coated options met the criteria for 
a safer alternative. 

e Plates: clay-coated and reusable options met the criteria 
for safer alternatives. 

e Food boats: clay-coated and reusable options met the cri- 
teria for safer alternatives. 

e Pizza boxes: uncoated options met the criteria for a safer 
alternative. 


The alternatives assessment determined there was insuf- 
ficient information available to find safer alternatives for: 


e Bags and sleeves. 

e Bowls. 

• Trays. 

e French fry cartons. 

e Clamshells. 

e Interlocking folded containers. 


As specified in RCW 70A.222.070(1), PFAS-containing 
food wraps and liners, plates, food boats, and pizza boxes 
may not be manufactured, sold, or distributed in Washington 
starting two years from the date ecology submits its report to 
the legislature containing the department's findings and feed- 
back received from the peer review, or February 22, 2023. 

Ecology has continued the alternatives assessment pro- 
cess, as required by RCW 70A.222.070(5). This assessment, 
which began in early 2021, will review food contact bags and 
sleeves, bowls, trays, French fry cartons, clamshells, and 
interlocking folded containers to determine if, based on new 
information, PFAS-free alternatives are readily available, in 
sufficient quantity, at a comparable price, with equivalent 
performance. 

Copies of the PFAS in Food Packaging Alternatives 
Assessment and Report to the Legislature: The alterna- 
tives assessment (https://apps.ecology.wa.gov/publications 
/documents/2104004.pdf) and report to the legislature 
(https://apps.ecology.wa.gov/publications/documents/2 1040 
07.pdf) are available online. You may also request copies of 
these documents via email at hwtrpubs@ecy.wa.gov. 

Ecology Contact: Rae Eaton, Washington State Depart- 
ment of Ecology, P.O. Box 47600, Olympia, WA 98504- 
7696, phone 360-522-2362, email rae.catonWecy.wa.gov. 

Assistance for Persons with Disabilities: To request an 
ADA accommodation, contact ecology by phone at 360-407- 
6700 or email hwtrpubs@ecy.wa.gov, or visit https:// 
ecology.wa.gov/accessibility. For relay service or TTY call 
711 or 877-833-6341. 
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WSR 21-06-071 
HEALTH CARE AUTHORITY 
[Filed March 1, 2021, 8:46 a.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0009 Home Health Services. 

Effective Date: January 1, 2021. 

Description: The health care authority (HCA) intends to 
submit medicaid SPA 21-0009 to comply with a request from 
the Centers for Medicare and Medicaid Services to describe 
limitations on covered prosthetic and orthotic devices. The 
SPA does not change current policy and practice; it is for 
clarification purposes only. 

SPA 21-0009 is expected to have no effect on the annual 
aggregate expenditures, reimbursement, or payment for 
home health services. 

SPA 21-0009 is in the development process; therefore, a 
copy is not yet available for review. HCA would appreciate 
any input or concerns regarding this SPA. To request a copy 
when it becomes available, you may contact the person 
named below. To submit comments, please contact the per- 
son named below (please note that all comments are subject 
to public review and disclosure, as are the names of those 
who comment). 

Contact: Erin Mayo, Home Health, 626 8th Avenue S.E., 
Olympia, WA 98501, TRS 711, email erin.mayo@hca. 
wa.gov, website hca.wa.gov. 


WSR 21-06-072 
HEALTH CARE AUTHORITY 
[Filed March 1, 2021, 8:55 a.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0012 Disaster Relief—Provider Enrollment in the Public 
Health Emergency. 

Effective Date: February 15, 2021. 

Description: The health care authority (HCA) intends to 
submit medicaid SPA 21-0012 to implement policies and 
procedures that may be different from the policies and proce- 
dures otherwise applied under the medicaid state plan, during 
the period of the presidential and secretarial emergency dec- 
larations related to the COVID-19 outbreak. SPA 21-0012 
allows Washington medicaid the flexibility to automatically 
enroll COVID-19 vaccine administration providers who have 
already completed medicare application processes for partic- 
ipation. SPA 21-0012 also allows Washington medicaid the 
flexibility to not require the servicing (rendering) provider 
National Provider Identifier for the administering of vaccines 
to medicaid recipients during the public health emergency. 

This SPA is the preprint developed by the Centers for 
Medicare and Medicaid Services to waive or modify certain 
requirements of Titles XVIII, XIX, and XXI of the Act as a 
result of the consequences [of the] COVID-19 pandemic, to 
ensure that sufficient health care items and services are avail- 
able to meet the needs of individuals enrolled in the respec- 
tive programs and to ensure that health care providers that 
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furnish such items and services in good faith, but are unable 
to comply with one or more of such requirements as a result 
of the COVID-19 pandemic, may be reimbursed for such 
items and services and exempted from sanctions for such 
noncompliance, absent any determination of fraud or abuse. 

At this time HCA is unable to determine the effect of 
SPA 21-0012 on the annual aggregate expenditures/reim- 
bursement/payment for providers rendering professional ser- 
vices. 

SPA 21-0012 is under development. HCA would appre- 
ciate any input or concerns regarding this SPA. To request a 
copy of the SPA when it becomes available or to submit com- 
ments, please contact the person named below (please note 
that all comments are subject to public review and disclosure, 
as are the names of those who comment). 

Contact: Rebecca Carrell, Medicaid Programs Division, 
626 8th Avenue S.E., Olympia, WA 98501, TRS 711, email 
rebecca.carrell@hca.wa.gov. 


WSR 21-06-076 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF CORRECTIONS 
(Correctional Industries Advisory Committee) 
[Filed March 1, 2021, 11:15 a.m.] 


Following are the dates for the 2021 correctional indus- 
tries advisory committee meetings to the appropriate web- 
sites: 


Date Time Location 
March 17, 2021 9:00 - 11:00 a.m. Microsoft Teams 
June 24, 2021 9:00 - 11:00 a.m. Microsoft Teams 
September 23, 2021 9:00 - 11:00 a.m. Microsoft Teams 
December 9, 2021 9:00 - 11:00 a.m. Microsoft Teams 


Virtual meeting information: Microsoft Teams meet- 
ing. 

Join on your computer or mobile app: Click here to 
join the meeting [contact agency for link]. 


Or call in (audio only): +1 253-372-2181,429252829#, 
United States, Tacoma, phone conference ID 429 252 829#. 


WSR 21-06-081 
NOTICE OF PUBLIC MEETINGS 
DEPARTMENT OF 
LABOR AND INDUSTRIES 
(Board of Boiler Rules) 
[Filed March 1, 2021, 4:05 p.m.] 


Per chapter 42.30 RCW, the Open Public Meetings Act, 
the board of boiler rules meeting and study session for May 
2021, has been changed to: 
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Date(s) Time Location 
Study Session: 10:00 a.m. | The boiler board meet- 
May 25, 2021 ing will be held virtually 
Board Meeting: | 10:00 a.m. | Only. For meeting 
May 26, 2021 updates, visit the labor 


and industries website at 
https://Ini.wa.gov/licensi 
ng- 
permits/boilers/board- 
of-boiler-rules. 


If you have any questions, please contact Alicia Curry, 
management analyst, at 360-902-6244 or Alicia.Curry@ 
Lni.wa.gov. 


WSR 21-06-085 
PUBLIC RECORDS OFFICER 
CRIMINAL JUSTICE 
TRAINING COMMISSION 
[Filed March 2, 2021, 8:14 a.m.] 


The Washington state criminal justice training commis- 
sion (WSCJTC) pursuant to RCW 42.56.580, appoints Derek 
Zable the public records officer of the WSCJTC, 19010 Ist 
Avenue South, Burien, WA 98148, 206-835-7350, DZable@ 
cjtc.wa.gov. 

If you have any questions, please contact Monica Alex- 
ander at malexander@cjtc.wa.gov. 


Monica Alexander 
Executive Director 


WSR 21-06-091 
NOTICE OF PUBLIC MEETINGS 
WASHINGTON STATE UNIVERSITY 
[Filed March 2, 2021, 10:17 a.m.] 


Following is the schedule of regular meetings for the 
Washington State University - Pullman student technology 
fee committee for academic year 2021-22: 


Date Time Location 

March 5, 2:00- Zoom https://wsu.zoom.us/j/94440070086? 

202 3:00 pwd=bjlOMmS5uRFd2MIhSRGZkRXImcG1- 
p.m. sUT09 

March 8, 4:30- Zoom https://wsu.zoom.us/j/95676322626? 

202 8:00 pwd=elJ1M01YQ3MxLO0t4ZTB4SUhYTHS- 
p.m. kUTO09 

March 9, 4:30- Zoom https://wsu.zoom.us/j/95676322626? 

202 8:00 pwd=elJ1M01YQ3MxL0t4ZTB4SUhY THSJ- 
p.m. kUTO09 

March 11, 4:30- Zoom https://wsu.zoom.us/j/95676322626? 

202 8:00 pwd=elJ1M01YQ3MxL0t4ZTB4SUhYTHS- 
p.m. kUTO09 


Changes due to COVID-19 State of Emergency and to 
meet Governor Inslee's order. If you need further information 
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contact Emily Green, Budget Office, Washington State Uni- 
versity, P.O. Box 641041, Pullman, WA 99164-1041, 509- 
335-9681, 509-335-3870, ewgreen@wsu.edu, https://budget. 
wsu.edu. 


WSR 21-06-095 
NOTICE OF PUBLIC MEETINGS 
RENTON TECHNICAL COLLEGE 
[Filed March 2, 2021, 1:05 p.m.] 


Renton Technical College (RTC), Community College 
District 27, State of Washington, 3000 Fourth Street, Renton, 
WA, will hold a virtual public hearing, as part of the perma- 
nent rule-making process, on March 24, 2021, at 3:00 p.m. 
Attendees may join via video or phone. The purpose of the 
hearing is to receive comments on proposed rule changes 
amending chapter 495E-110 WAC which relate to the student 
conduct code and hearing procedures for RTC. 

To further explain the purpose of the hearing, RTC is 
updating its student conduct code and hearing procedures. 
This update incorporates the new Title IX regulations issued 
from the department of Education, Office of Civil Rights that 
took effect on August 14, 2020. Higher education institutions 
receiving federal funds are required to adopt these regula- 
tions to be in compliance. These new regulations were 
adopted via an emergency rule during a special session of the 
RTC board of trustees on August 12, 2020. The college then 
began the permanent rule-making process to incorporate the 
new Title IX regulations into an updated student conduct 
code and hearing procedures. The state community and tech- 
nical colleges' assistant attorney generals worked with the 
Washington state student services commission members to 
ensure that the codes and hearing procedures are compliant 
with federal law, including Title IX. 

Join Zoom meeting https://rtcedu.zoom.us/j/8250322 
0875? pwd=djk1S2xUaDZIR W Vab W 1 nU3IIMHdCZz09, 
Meeting ID 825 0322 0875, Passcode 125154, One tap 
mobile +12532158782,,82503220875# US (Tacoma), 
+16699006833,,82503220875# US (San Jose). 

The proposed student conduct code and hearing proce- 
dures may be reviewed at https://www.rtc.edu/sites/default/ 
files/OTS-2832.1%20For%20Filing.pdf. 

The filing document may be viewed at https://www.rtc. 
edu/sites/default/files/WSR%202 1-05-05 1 .pdf. 

Written comments on the proposed rules may be submit- 
ted via email to Jessica Gilmore English, vice president of 
student services, by close of business on March 24, 2021, 
jgilmoreenglish@rtc.edu. 
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WSR 21-06-098 
DEPARTMENT OF ECOLOGY 
[Filed March 2, 2021, 2:50 p.m.] 


PUBLIC NOTICE 


Reissuance of the Aquatic Plant and Algae Management 
General Permit 


On March 17, 2021, the Washington department of ecol- 
ogy (Ecology) will reissue the aquatic plant and algae man- 
agement national pollutant discharge elimination system and 
state waste discharge general permit (permit). The permit 
becomes effective on April 21, 2021, and expires on March 
21, 2026. 

Purpose of the Permit: The permit provides coverage 
for the use of pesticides and other products applied to manage 
aquatic nuisance plants, noxious weeds, quarantine-listed 
weeds, algae, and phosphorus in fresh surface waters of the 
state of Washington. Under federal and state water quality 
laws (Federal Clean Water Act and State Water Pollution 
Control Act), a permit is required for the discharge of these 
chemicals. Private individuals or businesses with a pesticide 
applicator license that apply pesticides, other aquatic plant 
management products, and phosphorous sequestration prod- 
ucts either directly or indirectly to waters of the state, must 
obtain permit authorization for their discharge. 

Public Notice Process and Comments: Ecology 
accepted public comments on the draft permit and fact sheet 
from October 21, through December 7, 2020. Ecology held 
public workshops and hearings during this time. Due to 
COVID-19 restrictions, the workshops and hearings were 
held via online statewide webinars on December 2 and 3, 
2020. Ecology received oral and written comments during the 
public comment period. The comments and ecology's 
responses are included in Appendix C of the fact sheet, the 
response to comments document. 

Copies of the Permit: You may download copies of the 
final permit, fact sheet, response to comments, and other sup- 
porting documents online at https://ecology.wa.gov/ 
Regulations-Permits/Permits-certifications/Aquatic- 
pesticide-permits/Aquatic-plant-algae-management. You 
may also request copies from Kimberly Adams at kimberly. 
adams@ecy.wa.gov or 360-407-6448. 

Your Right to Appeal: You have a right to appeal the 
final general permit and the general permit coverage for a 
specific facility to the pollution control hearings board 
(PCHB). The appeal process is governed by chapters 43.21B 
RCW and 371-08 WAC. 


e Appeals of the general permit issuance must be filed 
within thirty days of issuance of the general permit. See 
the appeal of the general permit focus sheet for more 
information, at https://fortress.wa.gov/ecy/publications/ 
documents/1710009. pdf. 

e Appeals of the general permit coverage for a specific 
facility must be filed within thirty days of the effective 
date of coverage. See the appeal of a general permit cov- 
erage focus sheet for more information at https://fortress. 
wa.gov/ecy/publications/documents/1710007.pdf. 


Ecology Contact: Danielle Edelman, Washington State 
Department of Ecology, Water Quality Program, P.O. Box 


Miscellaneous 


Washington State Register, Issue 21-06 


47696, Olympia, WA 98504-7696, email danielle.edelman@ 
ecy.wa.gov, phone 360-407-7118. 

Assistance for Persons with Disabilities: To request 
ADA accommodation for disabilities, call ecology at 360- 
407-7285 or visit https://ecology.wa.gov/accessibility. Peo- 
ple with impaired hearing may call Washington relay service 
at 711. People with speech disability may call TTY at 877- 
833-6341. 

En Español: Para informacion en español, por favor 
comuníquese con Gustavo Ordóñez al 360-407-6619. 


WSR 21-06-112 
HEALTH CARE AUTHORITY 
[Filed March 3, 2021, 9:53 a.m.] 


NOTICE 


Title or Subject: Medicaid State Plan Amendment (SPA) 
21-0012 Disaster Relief - Provider Enrollment in the Public 
Health Emergency. 

Effective Date: February 15, 2021. 

Description: The health care authority (HCA) intends to 
submit medicaid SPA 21-0012 to implement policies and 
procedures that may be different from the policies and proce- 
dures otherwise applied under the medicaid state plan, during 
the period of the presidential and secretarial emergency dec- 
larations related to the COVID-19 outbreak. SPA 21-0012 
allows Washington medicaid the flexibility to automatically 
enroll COVID-19 vaccine administration providers who have 
already completed medicare application processes for partic- 
ipation. SPA 21-0012 also allows Washington medicaid the 
flexibility to not require the servicing (rendering) provider 
national provider identification for the administering of vac- 
cines to medicaid recipients during the public health emer- 
gency. 

This SPA is the preprint developed by the Centers for 
Medicare and Medicaid Services to waive or modify certain 
requirements of Titles XVIII, XIX, and XXI of the Act as a 
result of the consequences [of the] COVID-19 pandemic, to 
ensure that sufficient health care items and services are avail- 
able to meet the needs of individuals enrolled in the respec- 
tive programs and to ensure that health care providers that 
furnish such items and services in good faith, but are unable 
to comply with one or more of such requirements as a result 
of the COVID-19 pandemic, may be reimbursed for such 
items and services and exempted from sanctions for such 
noncompliance, absent any determination of fraud or abuse. 

At this time HCA is unable to determine the effect of 
SPA 21-0012 on the annual aggregate expenditures/reim- 
bursement/payment for providers rendering professional ser- 
vices. 

SPA 21-0012 is under development. HCA would appre- 
ciate any input or concerns regarding this SPA. To request a 
copy of the SPA when it becomes available or to submit com- 
ments, please contact the person named below (please note 
that all comments are subject to public review and disclosure, 
as are the names of those who comment). 
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Contact Rebecca Carrell, Medicaid Programs Division, 
626 8th Avenue S.E., Olympia, WA 98501, TRS 711, email 
rebecca.carrell@hca.wa.gov. 
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